sland 
é len- 
it any 
Car., 


insel, 
0 aid 
) pay 
OND & 


1 1885 
ditch, 
nt, in 
ened. 
llants 
yriate 
le en- 
Held, 
pria- 
‘ights 


ARK, 


ages. 
land, 
cross 
ck on 
e the 
value 
ILLE, 
46. 

under 
v. St. 
ed by 
ation 
GAM- 


\ will 
‘ealty 
of it, 
what- 
death 
s the 
been 
ate.— 


ll de- 
l pro- 
y cer- 
land, 
rfeit- 
of the 
y the 
re his 
GHAM 


Vou. 41 


CENTRAL LAW JOURNAL. 29 








Central Law Journal. 


ST. LOUIS, MO., JULY 12, 1895. ° 














Wheelmen will take an especial interest in 
the recent decision of Geiger v. President, 
etc., Turnpike Road, 31 Atl. Rep. 918. 
There it appeared that a turnpike company, 
incorporated before the invention of bicycles, 
was authorized to maintain a public highway, 
and to collect tolls from those who traveled 
on its road with horses, cattle, and certain 
named carriages, or ‘‘other carriage of burthen 
or pleasure,’’ and ‘‘every other carriage of 
pleasure, under whatever name it may go.’’ 
It was held that it was authorized to collect 
toll from a bicycler who used its road, though 
itscharter authorized the tolls to be computed 
only by ‘‘wheels and horses,’’ and that 
since the statute provides that bicyclers shall 
have the same rights on the public highway, 
and be subjected to the same restrictions in 
regard thereto, as are prescribed for persons 
using horses and carriages, a toll charged 
bicyclers for using a turnpike road, which 
does not exceed the toll lawfully charged 
drivers of two-wheeled carriages, is a proper 
toll. The value of this opinion is, of course, 
only so far as it bears upon the much mooted 
question whether a bicycle is a vehicle,—a 
question which has presented itself in various 
phases of litigation regarding the rights and 
liabilities of wheelmen. 


_ 





That ignorance of the law is no excuse for 
crime is well understood. To what extent 
ignorance of fact may be pleaded as relieving 
one from criminal responsibility is shown by 
the case of State v. Tomasi, recently decided 
by the Supreme Court of Vermont, wherein 
it is held that it is no defense for violating a 
statute prohibiting the sale of lager beer that 
accused did not know that the substance sold 
was lager beer. The jury in the lower court 
were instructed that if the respondent sold 
what was in fact lager beer, he might be 
found guilty, even though he did not know or 
suppose that the article was lager beer. The 
respondent insisted before the Supreme Court 
that the charge so given was erroneous, 
claiming that ignorance of fact, unaccom- 


Vol. 41—No. 2. 





panied by any negligence, exempts one from 
criminal responsibility. The court, however, 
overruled the objection, saying that if knowl- 
edge of certain facts is necessary to constitute 
an offense, the respondent can always show 
an ignorance of such facts in defense, or, 
rather, to insurea conviction, it is incumbent 
upon the prosecution toshow the respondent’s 
knowledge; e. g., it is an offense to pass 
counterfeit money, knowing it to be counter- 
feit. To convict, the prosecution must al- 
ways show the respondent’s knowledge of its 
baseness. Crabtree v. State, 30 Ohio St. 382, 
is of this class. The statute prohibited the 
sale of liquor to a person by one knowing 
him, the vendee, to be a person in the habit 
of getting intoxicated. It was held necessary 
to show knowledge of the respondent of the 
person’s habit. The rule in most instances 
seems to be this: If, to constitute an offense, 
knowledge of certain facts is essential, it 
must invariably be shown that the respond- 
ent has such knowledge; but if a statute 
makes an act penal, without reference to 
knowledge, it is then unnecessary to show it, 
and ignorance of the fact is no defense. The 
rule may be stated in other words, thus: If 
a statute commands that an act be done or 
omitted, which in the absence of the statute 
would be blameless, ignorance of the fact or 
state of things contemplated by the statute 
will not excuse its violation. The charge of 
the court was in accord with the rule as stated 
in State v. Hopkins, 56 Vt. 250. For the 
many cases in which the same doctrine is 
held, see People v. Roby, 52 Mich. 577, 18 
N. W. Rep. 305, and Farrell v. State, 32 
Ohio St. 456, 30 Am. Rep. note, p. 617.. A 
case much in point may be found in the En- 
glish Exchequer: Reg. v. Woodrow, 15 
Mees. & W. 404. ‘The respondent was tried, 
that eminent jurist, Sir Frederick Pollock, 
C. B., presiding, upon the charge of having 
in his possession adulterated tobacco, the de- 
fense being that he purchased it as genuine, 
and had no knowledge nor cause to suspect 
that it was not so. His counsel argued that, 
in order to enable the respondent to ascer- 
tain the character of the tobacco, a nice 
chemical analysis might be required, but he 
was interrupted by Park, B., who said: ‘‘You 
must get some one to make that nice chemical 
analysis, or you must rely upon the manu- 
facturer or dealer who sells to you, and take 
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your remedy against him.’’ The mistake 
made by the respondent in the Vermont case 
was evidently in not making ‘‘a nice chem- 
ical analysis’ of the beer before he sold it. 





NOTES OF RECENT DECISIONS. 


ILLEGAL Contract—ReEcovery oF Money 
Paw—In Pari Deticto.—In Branham v. 
Stallings, 40 Pac. Rep. 396, decided by the 
Supreme Court of Colorado, plaintiff and de- 
fendants, with others, organized an associa- 
tion, and entered into an agreement by which 
each member was to pay two dollars a week, 
and at drawings, held each week, one of the 
members was to receive a lot. Plaintiff par- 
ticipated in the drawings, and repeatedly 
acted as one of the judges therein. It was 
held that such contract was illegal, under 
Mills’ Ann. St. § 2928, prohibiting lotteries, 
and no action could be maintained to recover 
money paid thereunder. Hoyt, C. J., says: 


By the answer of the defendants it appears that the 
parties plaintiff and defendants, with others, associ- 
ated themselves together, organized, and formed a 
lottery association known as the “Denver Lot Club;” 
that they entered into an agreement by the terms of 
which they were each to pay two dollars per week, 
and that drawings were to be had every Monday, at 
which drawings one of the members was to receive a 
lot. It further appears that the plaintiff and his as- 
signors became members of said club, and partici- 
pated in the meetings and the drawings, and that the 
plaintiff repeatedly acted as one of the judges, and 
presided over said meetings. It also appears that a 
number of lots were drawn by the assignors of plaint- 
iff in pursuance of such illegal contract, and that 
deeds were duly made to said parties for such lots. 
These uncontradicted allegations show conclusively 
the illegality of the contract entered into between the 
plaintiff and his assignors and the defendants. It was 
a lottery scheme, pure and simple, and as such pro- 
hibited by the constitution of this State and also by 
statute. It is shown that these parties voluntarily 
associated themselves together for the purpose of 
carrying out this illegal scheme. “In pari delicto, 
portior est conditio defendentis,”—‘‘In equal guilt, 
the stronger is the situation of the defendant,” is a 
maxim of the law or, as it is sometimes expressed, 
“where misconduct is mutual, the law will not lend 
its aid to either party.” This rule was not adopted 
for the benefit of defendants, but simply upon the 
grounds of public policy. Subject to a few well- 
known exceptions, the law is well established that, 
where such a contract is executory, the law will not 
aid either party to enforce its execution; and where 
it has been executed, or money paid in pursuance 
thereof, the law will not aid the party tu recover 
back the amounts paid. The exceptions cover cases 
of usurious contracts, marriage brokerage contracts, 
and the like, where the transactions are prohibited 
for the sake of protecting one set of men from an- 





other, the one frum their condition or situation being 
liable to be imposed upon by the other, as in such 
cases the parties are notin pari delicto, and it is as- 
sumed that public policy will best be advanced by 
granting relief. 2 Pom. Eq. Jur. § 941, and cases 
cited in note. In this case, however, plaintiff and his 
assignors admittedly joined with a lottery association 
in direct violation of the statutes of this State, and do 
not come under the principle governing the excepted 
cases. The statute reads as follows: ‘‘No person or 
persons, corporation or association, shall within this 
State, open, set on foot, carry on, promote, or draw, 
publicly, or privately, any lottery, game or device of 
chance of any nature or kind whatsoever, or by what- 
ever name it may be called, for the purpose of ex- 
posing, setting to sale, or disposing of any houses, 
lands, tenements, mines or real estate, or any money, 
goods, or things in action. Whatever (whoeyer) 
violates this provision, shall, for each offense, upon 
conviction, upon indictment, be fined not less than 
one hundred dollars, or imprisoned in the county jail 
not less than sixty days, or both, in the discretion of 
the court.”? Mills’ Ann. St. § 2928. Itis alleged in 
the answer, and not denied, that these parties as- 
sociated themselves together under circumstances 
showing that they were particeps criminis in an il- 
legal scheme to dispose of lots by chance. They are 
in pari delicto, and neither courts of equity nor courts 
of law will aid either; and, where money has been 
paid by either party upon such a contract, it cannot 
be recovered back, for the reason that courts will not 
assist such a transaction in any way. Broom, Leg. 
Max. pp. 720-728 et seq.; Norris v. Norris, 9 Dana, 
317; Nellis v. Clark, 20 Wend. 24; Solinger v. Earle, 
82 N. Y. 393; Setter v. Alvey, 15 Kan. 157. In the 
case of Norris v. Norris, supra, itissaid: ‘*When the 
parties to an illegal or fraudulent contract are in 
pari delicto, neithera court of equity nora court of 
law will aid either of them in enforcing the execu- 
tion of that which may be executory, or in revoking 
or rescinding that which may have been executed. 
In such a case, the law will not be the instrument of 
its own subversion, and to every invocation of its as- 
sistance replies, ‘Jn pari delicto, portior est conditio 
defendentis.’”? The judgment of the county court 
must be reversed, and the cause remanded. Re- 
versed. 





CARRIERS OF PasSENGERS—LIABILITY FOR 
Money as BacGace—Norice.—In St. Louis 
S. W. Ry. Co. v. Berry, 30S. W. Rep. 764, 
it is held by the Supreme Court of Arkansas 
that a common carrier is liable as such if it 
receives, with notice, more money as baggage 
than is usually carried under similar circum- 
stances, that it is within the scope of the 
employment of a baggage master to receive 
more money for transportation as baggage 
than he is authorized to do by the rules of 
the company, and that in an action to recover 
for the loss of money shipped as baggage in 
excess of a reasonable amount, a charge that 
a railroad company is liable to a passenger 
who, without knowledge of the rule forbid- 
ding its agents to receive money to be so 
shipped, delivers a trunk containing a large 
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amount of money to its agent, informs him 
of the fact, and he receives the same for 
shipment is correct. The court says: 

The carrier is liable, as insurer, for money which 
the passenger, bona fide, includes in his baggage to 
pay traveling expenses, and for personal use on his 
journey, provided no more is taken than is necessary 
or usual for passengers of like station, habits, and 
condition in life, while on similar journeys. Hutch. 
Carr. §§ 682, 685, 688; Schouler, Bailm. §§ 669-671; 
Story, Bailm. § 499; 3 Wood, R. R® § 401; Jordan v. 
Railroad Co., 5 Cush. 69; Ror. R. R. 988; Ang. Carr. 
§ 115; 2 Beach, R. R. § 901; 2 Redf. R. R. 59. For any 
amount in excess of this,—which is a question for the 
jury,— the carrier is not liable, as such, unless he re- 
ceives it with notice that the quantity is greater than 
is usually carried by passengers under the same or 
similar circumstances. And the passenger must ob- 
serve the utmost candor and good faith in presenting 
his baggage for transportation, for the carrier is only 
required to transport according to appearances. If 
the passenger presents his baggage in a closed recep- 
tacle, such as is ordinarily carried as baggage, in or- 
der to lay upon the carrier the extraordinary respon- 
sibility of insurer the passenger must inform him if it 
contains any articles which the carrier is not bound 
to transport as baggage. It is for the reason that the 
carrier, when thus notified, may refuse to carry alto- 
gether, or accept and charge an additional sum to the 
passenger’s fare for the onerous liability he thus as- 
sumes. Schouler, Bailm. § 669, et seqg.; Hutch. Carr. 
§ 685; Edw. Bailm. § 529; 3 Wood, R. R. §§ 401, 406, 
408; Railroad Co. v. Fraloff, 100 U. S. 24; 2 Beach, R. 

t. 902; Davis v. Railroad Co., 22 Ill. 278; Railroad 
Co. vy. Copeland, 24 Ill. 382. The baggage master is 
not out of the scope of his employment when he re- 
ceives more money for transportation as baggage than, 
by the rules of the company or instructions from his 
employer, he is authorized to receive, for the carrier 
does carry some money as baggage. And the agent 
whose business it is to receive and check for baggage 
has the implied authority to bind his employer, the 
carrier, by virtue of the nature of his employment, 
and the duties incident toit. Hutch. Carr. § 688; 3 
Wood, R. R. § 408; Minter v. Railroad Co., 41 Mo. 
503; Strouss v. Railway Co., 17 Fed. Rep. 209. As 
was said by a distinguished judge of New York: “‘The 
contract to carry the baggage of passengers, as inci- 
dent to the contract to carry the person, does not be- 
come defined, as to particular baggage, its amounts, 
or other incidents, until the baggage is delivered to 
the haggage master.”’ Isaacson v. Railroad Co., 24 N. 
Y. 278. We conclude that where a passenger, who is 
ignorant of the rules or instructions of railway com- 
panies forbidding their agents to receive money for 
transportation as baggage, delivers to the baggage 
agent more money than the carrier is required to 
transport, and informs the agent of the amount, if he 
accepts it to ship as baggage, and a loss occurs, the 
carrier’s common-law liability will attach. We are 
aware thata different rule prevails in some of the 
States, notably Massachusetts. Blumantle v. Rail- 
road Co., 127 Mass. 322; Alling v. Railroad Co., 126 
Mass. 121; Jordan y. Railroad Co., 5 Cush. 69. See, 
also, Bomar v. Maxwell, 9 Humph. 620; Collins v. 
Railroad Co., 10 Cush. 506. But the weight of au- 
thority is with the rule as we have announced it. 
Railroad Ce. vy. Baldauf, 16 Pa. St. 67; Hutch. Car. § 
685; Jacobs v. Tutt, 33 Fed. Rep. 412; Railroad Co. v. 
Fraloff, 100 U. S. 24; Humphreys v. Perry, 148 U. S. 
627, 18 Sup. Ct. Rep. 711; Railway Co. v. Shepherd, 8 





Exch. 30; Minter v. Railroad Co., 41 Mo. 503, and 
other cases cited in brief of counsel for appellee. 
While most cf these cases have reference to merchan- 
dise in some form, yet the rationale of the doctrine, 
as to it, is equally applicable to money where it is 
carried as baggage. As to what would be the rule if 
the money was accepted and carried as freight is no- 
where presented. The proof on the part of plaintiffs 
showed that the agent who checked the trunk was in- 
formed of the amount of money it contained before he 
checked it for transportation. 








THE PAYMENT OF FORGED BILL OF 
EXCHANGE BY DRAWEE. 


Sec. 1. Limit of Discussion.—The subject- 
matter of this paper is limited to the rights 
of a person who has paid an obligation pur- 
porting to have been executed by himself, or 
paid a check or bill of exchange purporting 
to have been drawn upon him. 

We take no note of those cases, except so 
far as they throw light upon the subject di- 
rectly in hand, where the obligation, check 
or bill is itself valid, and where the name of 
the payee as indorser, or an intermediate in- 
dorser, has been forged; for, in all such in- 
stances, by his payment the maker or drawee 
does not warrant the validity of the indorse- 
ments, and the person receiving the payment 
cannot insist on retaining the money paid, 
for the very excellent reason that he has no 
title to the instrument upon which the money 
was paid.' This is abundantly settled. Nor 
do we take any notice, except as illustrations, 
of those cases where the check or draft has 
been raised; for here the drawee does not 
warrant the genuineness of the check or draft 
in this respect, but only the genuineness of 
the signature.’ 

Sec. 2. Payment of Forged Draft by Drawee 
—Price v. Neal.—The case of Price v. Neal® 

1 Young v. Lehman, 63 Ala. 519; State Fire Ins, Co. 
v. New Hampshire Nat. Bank, 60 N. H. 442. 

2 City Bank of Houston v. First Nat. Bank, 45 Tex. 
208, distinguished in Vogel v. Ball, 69 Tex. 604; 
United States v. Onondago County Savings Bank, 39 
Fed. Rep. 259; Kernohan v. Durham (Ohio), 26 N. E. 
Rep. 982; Roach v. Woodall (Tenn.), 18 S. W. Rep. 
407; Corn Exchange Bank vy. Nassau Bank, 91 N. Y. 
74; Canal Bank v. Bank of Albany, 1 Hill, 287; Whit- 
ney v. National of Potsdam, 45 N. Y. 303; Holt v. 
Ross, 54 N. Y.472; Union National Bank y. Sixth Nat, 
Bank, 48 N. Y. 452; White v. Continental Nat. Bank, 


64 N. Y. 316; Groves v. American Exchange Bank, 17 
N. Y. 205; Carpenter vy. Northborough Nat. Bank, 123 
Mass. 66. 

33 Burr, 1354,1 W. Bl. 390. See article on pay- 


ment of forged paper, by the same writer, 39 Cent, 
L. J. 420. 
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is one of the landmarks in the history of En- 
glish jurisprudence. One Lee drew a bill of 
exchange on Price in favor of Ruding and 
forged the drawer’s name. By successive-en- 
dorsements it came to Neal who presented it 
to Price. The latter, believing the bill genu- 
ine, accepted it and paid Neal the amount 
named therein. Subsequently Price dis- 
covered that the bill was a forgery, and 
brought suit against Neal for money had and 
received for the amount paid. Lord Mans- 
field decided that there could be no recovery. 
There was a second bill which Price accepted, 
and thereafter Neal presented it to be dis- 
counted, relying upon the acceptance. The 
action was also to recover the amount of this 
bill which Price had also paid Neal. A re- 
covery on this was also denied. Lord Mans- 
field, in passing on the case, declared that it 
was not unconscientious in the defendant to 
retain the money, since he had received it 
upon a bill of exchange indorsed to him for 
a fair and valuable consideration, which he 
had bona fide paid without the least privity 
or suspicion of any forgery. It was incum- 
bent upon the plaintiff, said he, to be satis- 
fied ‘‘that the bill drawn upon him was the 
drawer’s hand’’ before he accepted it, and it 
was not incumbent upon the defendant to in- 
quire into it. ‘‘Here was notice given by the 
defendant to the plaintiff of a bill drawn upon 
him, and he sends his servant to pay it. The 
other bill he actually accepts, after which ac- 
ceptance the defendant innocently and bona 
Jide discounts it. The plaintiff lies by for a 
considerable time after he has paid these 
bills and then found out that they were 
forged, and the forger comes to be hanged. 
He makes no objection to them at the time 
of payingthem. Whatever neglect there was 
was on his side. The defendant had actual 
encouragement from the plaintiff himself, for 
negotiating the second bill, from the plaintiff’s 
having, without any scruple or hesitation, 
paid the first, and he paid the whole bona 
jide. It is a misfortune which has happened 
without the defendant’s fault or neglect. If 
there was no fault in the plaintiff, yet there 
is no reason to throw off the loss from one 
innocent man upon another innocent man; 
but, in this case, if there was any fault or 
negligence in anyone, it certainly was in the 
plaintiff, and not in the defendant.’’ 

Sec. 8. Situation of Payee Changed by 





Delay in Giving Notice of Forgery.—Price 
v. Neal was decided in 1762 in the King’s 
Bench. The next case on this subject arose 
in 1815, and was decided in the Common 
Pleas. The plaintiffs were London bankers, 
with whom one Evens kept cash. The de- 
fendants were bankers at Turnbridge, and 
were bona jide holders for value paid by them 
to one De Sonef, of a bill drawn by one Tem- 
ple, at 65 days’ date, on Evens, payable to 
the drawer’s order, and endorsed by Temple 
and De Sonef. When the bill reached the 
defendant it appeared to be accepted thus: 
‘‘Smith, Payne & Smith, Maurice Evens.’’ 
This acceptance was forged. Before it was 
due the defendants endorsed the bill and sent 
it to their corresponding bankers in London, 
to be received for them at maturity. When 
due these bankers presented it to plaintiffs, 
who paid the amount in account to the de- 
fendants, all the parties at the time being 
ignorant of the forgery. In the usual course of 
business the plaintiffs sent the bill to Evens, 
with the vouchers of payment for him, and 
he immediately returned it to them as forged, 
and refused to allow the payment thereof as 
a payment made onhis account. Seven days 
after the bill was due the plaintiffs gave the 
defendants notice of the forgery, and de- 
manded a return of the money, which was re- 
fused. By a divided court the plaintiff was 
non-suited. Judge Dallas considered that 
Price v. Neal settled the case, and he especi- 
ally commented upon the fact that if Smith, 
Payne & Smith had not paid it, the bill would 
have been immediately returned to the London 
bankers of the defendant, and by them to 
De Sonef the indorser, ‘‘and it might have 
been recovered, or put in suit. But the 
effect of the delay,’’ said he, ‘thas been to 
give him extended credit; and how am I able 
to say that his situation in the intermediate 
time may not have undergone such a change 
as to render him incapable of paying what he 
would have paid upon proper notice and de- 
mand. Nor doI think it will be an answer 
to observe that nothing of this sort is stated 
in the case, for the plaintiffs had no right to 
cast upon the defendants the burthen of such 
proof, which, in point of Jaw, if the fact had 
existed and could have made any difference, 
it was for themselves to produce. The 
ground, therefore, on which I rest my opin- 
ion, and to which I wish to confine it, is the 
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want of due caution in having paid the bill, 
the effect of which has been to give time to 
different parties, which the plaintiffs were 
not authorized to do.’’ Justice Heath placed 
his opinion on the ground that the bank was 
bound to know the signatures of its custom- 
ers, while Chief Justice Gibbs, after saying 
that the delay to give notice of the forgery 
was a sufficient defense, said: ‘‘I have put 
the case on the express point, that by the 
acts of the plaintiffs the defendants are put 
in a worse situation.’”* 

Sec. 4. Taking up Bills for Accommoda- 
tion of Drawee.—A third English case on this 
subject occurred in 1829 but it differs in de- 
tails. In this case a notary having a forged 
bill, but not knowing it to be such, for pro- 
test, called upon plaintiffs and asked them if 
they would not pay the bill for the honor of 
an endorser thereon, who was their customer. 
They were allowed to recover the money from 
the person to whom they paid it, Chief Justice 
Abbott saying: ‘‘The very act of calling 


upon them in this character was calculated 
in some degree to lessen their caution. A 
bill is carried to the person whose name ap- 
pears as acceptor, or as agent of an acceptor, 


entirely as a matter of course. The person 
presenting very often knows nothing of the 
acceptor, and merely carries or sends the bill 
according to the direction that he finds upon 
it, so that the act of presentment informs the 
acceptor or his agent of nothing more than 
that his name appears to be on the bill to pay 
it, anc it behooves him to see that his name 
is properly on the bill. But it is by no means 
a matter of course to call upon a person to 
pay a bill for the honor of an indorser; and 
such a call, therefore, imparts on the part of 
the person making it that the name of a cer- 
respondent, for whose honor the payment is 
asked, is actuslly on the bill. The person 
thus called upon ought certainly to satisfy 
himself that the name of his correspondent is 
really on the bill; but still his attention may 
reasonably be learned by the assertion, that 
the bill itself made to him, in fact, though no 
assertion may be made in words. And the 
fault, if he pays on a forged signature, is not 
wholly and entirely his own, but begins at 
least with the person who Calls upon him. 
And, though, when all the negligence is one 
side, it may, perhaps, be unfit to inquire into 


4 Smith v. Mercer, 6 Taunt. 76. 





the question, yet where there is any fault in 
the other party, and that other party cannot 
be said to be wholly innocent, he ought not, 
in our opinion, to profit by the mistake, into 
which he may, by his own prior mistake, have 
led the other; at least if the mistake is dis- 
covered before any alteration in the situation 
of any of the other parties, that is, whilst the 
remedies of all the parties entitled to remedy 
are left entire, and no one is discharged by 
laches.’’”® 

Sec. 5. Drawee Pays at his Peril—Notice 
of Forgery.—In point of time, the next En- 
glish case is Cocks v. Masterman,® decided 
in 1829. A bill accepted in writing was pre- 
sented at plaintiffs’ bank where it was paya- 
ble, and where the supposed acceptor did 
business, for payment, and it was paid by the 
plaintiffs. The next day plaintiffs discovered 
the acceptance to be a forgery, and before 
the close of business hours gave notice of the 
forgery to the persons to whom the payment 
was made, and demanded a return of the 
money. Justice Bayley held that the notice 
of the forgery was too late, waiving the ques- 
tion whether a recovery could have been had 
if the notice had been given on the very day 
payment had been made. ‘‘We are all of 
opinion,’’ said he, ‘‘that the holder of a bill 
is entitled to know, on the day when it be- 
comes due, whether it is an honored or dis- 
honored bill, and that, if he receives the 
money and is suffered to retain it during the 
whole of that day, the parties who paid it 
cannot recover it back. The holder, indeed, 
is not bound by law (if the bill be dishonored 
by the acceptor) to take any steps against 
the other parties to the bill till the day after 
it is dishonored. But he is entitled so to do, 
if he thinks fit, and the parties who pay the 
bill ought not, by their negligence, to deprive 
the holder of any right or privilege. If we 
were to hold that the plaintiffs were entitled 
to recover, it would be, in effect, saying that 
the plaintiffs might deprive the holder of a 
bill the right to take steps against the parties 
to the bill on the day when it becomes due.’’ 

Sec. 6. Forged Bills of Lading Accom- 


5 Wilkinson vy. Johnston, 3 Barn. & C. 428. In this 
case notice was given on the same day and before one 
o’clock that the bill was a forgery. Justice Abbott 
compares the case with Burnee y. Bruce, 5 Taunt. 495, 
which was a raised navy bill, though the forgery was 
not discovered until several days after the payment. 

6 9B. H. 902. 
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panying Draft.—Another case was Leather 
v. Simpson,’ decided in 1871. In that case 
the plaintiffs were cotton brokers at Liver- 
pool, and one Beach, a merchant at the same 
place; one defendant was the registered offi- 
cer of the Bank of Liverpool, and the other 
defendant was the registered officer of the 
Union Bank of London. In August, 1870, 
the Bank of Liverpool held, as agents of the 
Union Bank, two bills of exchange, dated in 
May of the same year, due 60 days after 
sight. These bills were drawn upon Beach 
by his correspondent at New Orleans against 
504 bales of cotton shipped on the William 
Cummings. When the bills were presented 
to Beach for acceptance there was attached 
to the first the following memorandum: ‘‘The 
Union Bank of London holds bill of lading 
and policy for 251 bales of cotton, per Will- 
iam Cummings,’ and to the other a similar 
memorandum with respect to the remaining 
253 bales. Beach accepted the two bills, 


believing that the Union Bank of London had 
in their possession at the time the two bills 
of lading, and that the statements to that 
effect in the two memorandas were true. In 
his testimony he said that he would have re- 


fused to accept such bills of exchange if he 
had not believed that at the time of their being 
so presented for acceptance the Union Bank 
had valid bills of lading for the cotton, and 
that the proceeds of the sale of such cotton 
would be applicable to the payment of the 
bills of exchange. Beach did not see the 
documents referred to in the memorandum 
when he accepted the two bills of exchange, 
nor did he demand an inspection of them. Be- 
fore the bills became due he retired them, 
and they were then delivered to him with the 
two documents purporting to be bills of lad- 
ing. Upon receipt of these two documents 
he discovered that the signature to both bills 
of lading had been forged, and he was there- 
fore unable to obtain delivery of the cotton, 
the genuine bills of lading being held by 
other persons. The defendant stated that 
the two bills of exchange were accepted by 
Beach without any condition or qualification 
whatever, and that the memoranda were at- 
tached to such bills of exchange in accord- 
ance with the usual custom of the Union 
Bank in dealing with those bills, which were 
called document bills. It was further alleged 


7 L. R. 11 Eq. 398, 





that the Union Bank was the agent in En- 
gland of S. & S. of New York, by whom the 
two bills of exchange were received for value, 
and were forwarded to them for presentation 
and realization. There was evidence to show 
that the agent of Beach was in the habit of 
sending consignments of cotton to him, and 
of drawing bills of exchange upon him against 
bills of lading, and also that he received a 
letter from his agent, bearing the date of one 
of the bills of exchange, intimating that these 
two consignments of cotton would be for- 
warded to him, and that bills of exchange 
would be drawn in the usual manner. The 
court held that Beach could not recover back 
the money paid on the bills of exchange, con- 
sidering that the memorandum quoted above 
and attached to each bill of exchange was 
not a representation that the bills of lading 
were genuine. ‘‘I think the plaintiff Beach,’’ 
said the court, ‘‘if the matter had been the 
subject of the slightest degree of suspicion, 
ought to have required to see the bills of lad- 
ing before he accepted the two bills of ex- 
change, in order to test the signatures, and 
see that they were perfectly safe. That is 
the course which he might have taken, but 
did not. In my opinion, the plaintiffs are 
precisely in the same position as they would 
have been if the bills of lading had been pro- 
duced before the bills of exchange were ac- 
cepted, and they are therefore in the same 
situation as if this bill of exchange had had 
annexed to it the bill of lading, and had been 
accepted in the belief that the bill of lading 
was a genuine document. It certainly is of 
the highest importance to the commercial in- 
terests of this country, that discredit should 
never be thrown upon a bill of exchange if it 
be possible to avoid it.’’ In another plave 
the court said: ‘‘The equities between these 
parties are equal; the parties are equally in- 
nocent in the transaction; they have been all 
imposed upon; but there is this difference, 
that one of them, by the course of the trans- 
action, has been putin the possession of the 
money, and I am at a loss to see any ground 
upon which I can be justified in making a 
decree that that money should be restored. 
I can see no distinction between a bill filed 
to have acceptance delivered up before it has 
arrived at maturity, and a bill filed to have 
the money returned after the bill has arrived at 
maturity, or has been treated as being ar- 
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rived at maturity, and the amount of it 
paid.’’§ 

Sec. 7. Payment by Third Person for 
Honor of Supposed Drawer at Request of 
Bank.—The case of Goddard v. Merchants’ 
Bank,’ is a case of a third person taking up a 
forged draft for accommodation of the per- 
son named as drawee. One Moore presented 
a draft purporting to be payable to himself 
to the Bank of Rutland, Vermont, and it was 
cashed on his endorsement.of it. It passed 
through a bank in Albany, and reached New 
York City in the course of trade. The bank 
on which it was drawn refused to cash it for 
want of funds. The draft was dated at 
Cleveland, Ohio, and was drawn by the Canal 
Bank of that city. A correspondent of the 
Canal Bank, in New York City, two days 
after payment of the bill was refused, paid it 
by check without having seen it, for the Canal 
Bank. The following day this correspondent 


saw the bill and pronounced it a forgery, and 
immediately demanded a return of the money, 
which was refused. The plaintiff was allowed 
to recover back the money he had paid under 
the belief that the draft was genuine; and 
the delay from Saturday (when payment was 


refused) to Tuesday to give notice was not 
considered fatal. If notice of protest for 
non-acceptance had been given, the drawer 
would not have known of the forgery as soon 
as it did under the circumstances, for the 
notice of protest would have been sent to 
Vermont, and thence to Cleveland, where 
under the circumstances notice of the forgery 
was sent directly to the latter bank. 

Sec. 8. Loss Incurred before Drawee Pays 
Forged Bill.—A very strong case of the right 
to recover back money paid on forged paper 
arose in Louisiana. In that case the plaint- 
iffs were factors of James Smith, a cotton 
planter, residing in Arkansas. John Zim- 
mer, who had been for a few months a pri- 
vate tutor in his family, assuming the name 
of John Belmont, forged a draft on the plaint- 
iffs in the name of Smith. He also, in the 
name of Smith, forged a letter of introduc- 
tion to Shotwell & Sons of Louisville, Ken- 
tucky. In this forged letter it was stated 


8 The court relied upon Robinson y. Reynolds, 2 
Q. B. 196, 1 Giff. L. D. 526, a very similar case; and on 
Thiedemann vy. Goldschmidt, 1 De G. F. & J. 4,1 L. 
T. 50; 8 W. R. 14, a like case. See asimilar case Hoff- 
man v. Bank of Milwaukee, 12 Wall. 181. 

9 4 Coms. 147. 





that Belmont had resided in the purported 
writer’s family as tutor; that he was sick and 
traveling for his health; that the writer had 
given him a draft on his New Orleans com- 
mission house, which he desired to get cashed, 
and if they could extend any assistance to 
Belmont it would be pleasing to the writer. 
Shotwell & Sons had been in correspondence 
with James Smith for twelve years. They 
were deceived by this letter, and indorsed 
the draft to enable the holder Belmont (or 
Zimmer) to negotiate it. With these indorse- 
ments upon it, the branch of the Southern 
Bank of Kentucky, at Louisville, purchased 
it, believing it genuine. The draft was re- 
mitted to the Louisiana State Bank at New 
Orleans, with the following additional in- 
dorsement upon it: ‘‘Pay to R. J. Palfrey, 
cashier, J. B. Alexander, cashier.’’ Thus 
indorsed it was presented to the plaintiffs, re- 
siding at the latter city, by the Louisiana 
State Bank for acceptance, and was accepted 
on the last of November or first of December, 
and was paid at maturity December 18th by 
the plaintiffs, the drawees, to the agent of 
the Southern Bank of Kentucky. InJanuary 
following, James Smith, being in New Orleans, 
for the first time learned of the draft, and at 
once informed the plaintiffs that it was a 
forgery. Mr. Shotwell at the time was in 
New Orleans, and was immediately notified 
of the fact of the forgery. On the ninth of 
the same month the plaintiffs gave formal 
notice by letter of the forgery to Shotwell & 
Sons, to the Southern Bank and to the 
Louisiana State Bank. The plaintiffs, the 
drawees, then instituted suit to recover back 
the money paid on the draft, on the ground 
of payment in error; and on appeal it was 
held that they were entitled to recover. The 
lower court held that the acceptance of a bill 
of exchange admits the genuineness of the 
drawer’s signature, and that where an ac- 
ceptor has paid a bona fide holder of a forged 
draft or bill, having no notice of the forgery, 
he cannot recover back the money paid, al- 
though the forgery be established by the 
most conclusive evidence; for where one of 
two innocent persons must suffer he who has 
misled the other, or has omitted his duty, 
must bear the loss. These principles the 
upper court admitted as well established, but 
not applicable to the case. The defendant, 
said the court, purchased the draft before it 
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was accepted by the plaintiffs, and before 
they had any knowledge of its existence, and 
consequently before the defendant (the 
Southern Bank of Kentucky) had any right 
of action against them for its recovery. The 
plaintiffs, therefore, had done no act which 
induced the defendant to believe the signa- 
ture of the drawer to be genuine at the time 
the bill was purchased. In this view of the 
question, the court declared that it could not 
be said that the defendant purchased the bill 
on the faith of the plaintiffs’ acceptance, or 
on their guaranty of the genuineness of the 
drawer’s signature, or had misled the defend- 
ant at the time of the purchase, or was guilty 
of the omission of any duty toward the de- 
fendant as the purchaser of the bill. ‘‘If 
the defendant,’’ said the court, ‘‘had pur- 
chased on the faith of the acceptance of 
plaintiffs, or had sustained any loss in conse- 
quence of their negligence, we would have no 
difficulty in affirming the judgment of the 
lower court, but such are not the facts made 
known to us by the record. The defendant 
purchased the bill on the faith of the indorse- 
ment of Shotwell & Son, which was a warranty 
of the genuineness of the drawer’s signature 
to the bank; and there is no good reason why 
the accidental payment made by the plaint- 
iffs should inure to the benefit of the de- 
fendant.”’ 

In this case the draft was purchased about 
the last of November, paid at its maturity, 
December 18th, and the forgery discovered 
early in January, when notice was at once 
given. The principle relied upon was that 
the loss had occurred before the bill was ac- 
cepted, and that in accepting it the plaintiff, 
the drawee, did so ‘‘chiefly through the re- 
spectability of the channels through which 
it came.’’!° 

Sec. 9. Bank Paying Wrong Billi—Delay 
of Drawee to Notify Bank of Forgery.—Au- 
gust 21st, 1868, one Miller drew a draft on 
W & T for $3,000, payable at a certain 
bank in Leavenworth, Kansas, on November 
Ist. This draft was accepted by W & T on 
September Ist. On September 18th, 1868, 


10 McKelroy v. Southern Bank of Kentucky, 14 La. 
Ann. 458, 74 Am. Dec. 538. The court relied on a 
statement in Chitty on Bills, 464. See also, Louisiana 
State Bank v. Hibernia Bank, 26 La. Ann. 399; First 
National Bank y. Ricker, 71 Ill. 439, 448, 22 Amer. 
Rep. 104; National Bank y. National Mechanic’s Bank, 
55 N. Y. 211. 





Miller gave a draft drawn on the same firm 
to a St. Louis, Mo., firm, of thesame tenor 
for the same amount, due at the same time 
at the same place, and which purported to be 
accepted by W & T, who resided at Fort 
Dodge, Kas. This last acceptance was a 
forgery. By endorsement this became the 
property of a bank in St. Louis, and was 
forwarded to the bank where payable, and 
there received October lst. W & T kept 
their account at this last bank, and on re- 
ceipt of this forged draft the bank sent them 
notice that a draft was there for collection, 
describing it. October 28th this bank re- 
ceived a check from T for $3,000, with in- 
structions to pay W & T’s acceptance for 
$3,000, due November Ist. On the same day 
the bank cashed the check, and paid the 
amount of the draft to the St. Louis bank, 
and forwarded the draft so paid by mail to 
T at Fort Dodge, which letter was received 
by the bookkeeper of W & T at that place, 
who then attended to their business and cor- 
respondence. The bookkeeper never in- 
formed his employers of the receipt of the 
draft, but forwarded it to T at Fort Larned, 
Kas., where it was received by the book- 
keeper at that place as early as the middle of 
November. He supposed the acceptance to 
be genuine, and did not inform either W or 
T about it until it was found on February 
24th, 1869. When the draft was received at 
Fort Dodge, and during most of the time till 
it was found, T was absent at Fort Larned, 
or elsewhere on business. W was absent in 
Europe from June, 1868, until November 6th 
of the same year, when he reached Leaven- 
worth, November 3d, 1869, S & Co. pre- 
sented the genuine draft at the bank and it 
was protested for want of funds, and because 
the bank had no instructions to pay it. 
Three days afterwards W heard of the dis- 
honored draft, made arrangements with the 
bank to pay it, and was then informed con- 
cerning the other draft, what had been done 
with it, and said it was all right. Previous 
to this time he bad been told, while at St. 
Louis, of this draft and acceptance, but not 
that it was a forgery. He supposed both 
drafts had been accepted by the firm in his 
absence. About March Ist, 1869, and with 
diligence after it was found, W brought in 
the forged acceptance and tendered it to the 
bank, which was received, and before suit 





VoL. 41 


CENTRAL LAW JOURNAL. 37 








was brought a demand was made for the 
money. All parties and the clerks acted in 
good faith, including the firm who took the 
forged acceptance. On these facts it was 
held that as between W & T and the bank 
at Leavenworth, the latter must stand the 
loss, and that W & T were not bound to act 
with diligence until they discovered the 
forgery." 

Sec. 10. Drawer as Payee whose Endorse- 
ment is Forged.—The plaintiff made an ar- 
rangement in T with G, an employee of a 
certain company, to discount their draft on 
B & Co. for $4,989.65, at three months, and 
in pursuance of this arrangement a draft was 
drawn in H by G, in the company’s name, on 
the plaintiff, payable on demand to their own 
order, for $4,800, dated July 23d, 1883. 
The draft was taken by G to the defendant’s 
banking house at H, and there discounted by 
him, and the proceeds drawn by checks in 
the name of the company. The draft was 
then forwarded by the defendants to their 
branch in T, and by them presented to plaint- 
iff for acceptance and payment. The plaint- 
iff then discounted the first mentioned draft 
with the defendants at T, and with the pro- 
ceeds paid the draft for $4,800. About Sep- 
tember 11, 1883, the plaintiff discovered that 
both drafts had been forged by G, and imme- 
diately notified the defendants, at the same 
time demanding payment of the amount of 
the forged draft for $4,800, which was re- 
fused by the defendants. At its maturity 
the plaintiff paid the first mentioned draft. 
It was held that, although the plaintiff, by 
his acceptance and payment, was estopped 
from disputing the signature of the company, 
the drawers, yet he was not estopped from 
denying their signature as endorsers, even 
though it was on the bill at the time of the 
acceptance and payment, and that he was en- 
titled to recover back the amounts so paid.” 

Sec. 11. Accepting Forged Bill, Draft or 
Check.—The acceptance of a forged bill of 
exchange or adraft, or certifying a forged 
check, has exactly the same effect in law as 
paying it.” W. W. Tuornton. 


ll First National Bank v. ee os 456, rely- 
ing on Weisser v. Dennison, 10 N. 

12 Ryan v. Bank of Montreal, 12 bdreot Rep. 39. 

18 Hazer vy. Bowery Nat. Bank, 64 Barb. 197; Salt 
Springs Bank vy. Syracuse Savings Institution, 62 
Barb. 101; National Park Bank v. Ninth National Bank, 
46 N. Y. 77, 7 Am. Rep. 310; reversing 7 Abb. Pr. (N. 
8.) 120, and 55 Barb. 87; Bank of England v. Vagliano 
(1891), App. Cas. 107. 





ACTION AGAINST STATE INSTITUTION—MAIN- 
TAINING NUISANCE. 


HERR V. CENTRAL KENTUCKY LUNATIC 
ASYLUM. 


Court of Appeals of Kentucky, May 10, 1896. 


1. Under a statute providing that the Central Ken- 
tucky Lunatic Asylum may sue, an injunction will lie 
against it for maintaining a nuisance. 

2. A State lunatic asylum will be enjoined from the 
creation and maintenance of a nuisance, independent 
of its statutory liability to be sued. 


LEwIs, J.: Mary Herr and others brought this 
action against Central Kentucky Lunatic Asylum, 
created by statute a body politic, and in their 
petition state that they are, as was their intestate 
husband and father, owners in possession of, and 
reside upon, a tract of land containing about 300 
acres, used asa farm and garden, through which 
flows a small water course, called ‘‘Goose Creek ;”’ 
that adjacent to and above their land is a tract of 
about 400 acres, acquired and held by defendant 
for use of the commonwealth, upon which have 
been erected, at expense of the State, buildings 
extensive enough to accommodate, and whith do 
accommodate, about 1,000 persons adjudged 
lunatics, besides about 100 attendants and serv- 
ants; that defendant has wrongfully built across 
said creek two dams, making two artificial lakes 
or ponds, whereby the natural flow of water has , 
been greatly diminished; that defendant dumps, 
and causes to be carried through a sewer from 
said buildings, into the creek, all slops, offal, 
and refuse matter of every kind, a large part— 
though, because of feeble flow of the creek, not 
all—of which passes through and upon the prem- 
ises of plaintiffs, whereby water of the creek, 
formerly used for watering their animals and 
other farming purposes, has become unfit for any 
purpose, and the air rendered so noxious and of- 
fensive as to make their homes unhealthy and 
untenantable. Wherefore they ask an injunction 
against defendant’s maintaining the alleged 
nuisance, and abatement of it, including the re- 
moval of the two dams. But to the petition a 
general demurrer was sustained, upon the prin- 
cipal ground, as stated in opinion of the chan- 
cellor, and now urged in argument, that defend- 
ant corporation is but an arm of the State, and 
consequently cannot be sued without express 
legislative authority. In terms of the statute 
creating defendant a corporation, it is not only 
given power to sue, but made, without qualifica- 
tion, liable to be sued. And, if an action for the 
cause stated in petition of plaintiffs cannot be 
maintained against it, we are at loss to know 
what character of default or wrong it could be 
sued for. 

But it seems to us, independent of statutory 
liability, defendant is answerable for the wrong 
and injury complained of, in the same manner 
and to the same extent as one or more natural 
persons would be occupying the same attitude, 
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which is that of agent or officer of the State. As 
a necessary consequence of exemption of the 
State from suit without its consent, an action 
nominally against an officer, but really against 
the State, to enforce performance of its obliga- 
tion in its political capacity, cannot be main- 
tained. But if officers or agents of the State in- 
vade private right ina mode not authorized by 
the statute under which they claim to act, or if 
such statute is invalid, unquestionably, the per- 
son injured has at least a preventive remedy, al- 
though the State may be affected by the proceed- 
ing, yet not a party toit. As early as the case of 
Osborn v. Bank, 9 Wheat. 738, in which an in- 
junction was sought against officers acting under 
statute of a State, the rule was thus stated by 
Chief Justice Marshall: “If the State of Ohio 
could have been made a party defendant, it can 
scarcely be denied that this would be a strong 
ease for an injunction. The objection is that, as 
the real party cannot be brought before the court, 
a suit cannot be sustained against the agents of 
that party, and cases have been cited to show 
that a court of chancery will not make a decree 
unless all those who are substantially interested 
be made parties to the suit. This is certainly 
true when it isin the power of the plaintiff to 
make them parties. But ifthe person who is the 
real principal, the true source of the mischief, 
by whose power and for whose advantage it is 
done, be himself above the law,—be exempt from 
all judicial process,—it would be subversive of 
the best established principles to say that the 
laws could not afford the same remedies against 
the agent employed in doing the wrong which 
they would afford against him, could his princi- 
pal be joined in the suit.’’ The doctrine there 
stated has in numerous cases been since approved 
and applied by the Supreme Court, and this court 
has never held differently; for exemption of the 
State from suit without its consent was intended 
for its own protection, not at all to enable agents 
or officers to do, with impunity, injury to private 
rights. To say a court of chancery could not en- 
join them from entering upon and appropriating, 
without compensation, land of a private person, 
though done under color of statutory power, and 
in interest of the State, would be, indeed, a start- 
ling proposition. Yet so using property of the 
State as to create a nuisance, whereby such pri- 
vate person is deprived of use and enjoyment of 
his land, would be not less a wrong and injury 
than forcibly ousting him of possession, and 
carelessly taking and appropriating it; for, while 
holding and controlling property of the State, 
its officers and agents can no more than a private 
person disregard the maxim, ‘Sic utere tuo ut 
alienum non laedas.’’ It cannot be that in such 
case a person injured would be wholly without 
remedy merely because the wrongdoers are agents 
or officers holding and controlling property of 
the State. The case of Williams v. School of Re- 
form (recently decided by this court) 24 S. W. 
Rep. 1065, is not like this, because there damages 





for a personal injury were sued for against, not 
the employee who committed the assault, but 
against the corporation,—against the State, con- 
trolling the institution,—which, if recovered, 
would have been payable out of the trust fund. 
Here the remedy sought is injunction against 
continuance ofa nuisance, and, as a necessary 
consequence, abatement of it. And as the al- 
leged wrong is such as to cause permanent mis- 
chief and continuous grievance, which cannot be, 
otherwise than by injunction, repaired or pre- 
vented, and as it is moreover alleged that plaint- 
iffs have and will continue to suffer injury to 
both their health and property unless the court 
grants the relief, a prima facie cause of action is 
stated in their petition, and the chancellor erred 
in sustaining the demurrer. Judgment is re- 
versed, and cause remanded for further proceed- 
ings consistent with this opinion. 


NoTre.—The legislature of Kentucky established 
the Central Kentucky Lunatic Asylum as a corpora- 
tion “for the benefit of the State” and invested it with 
the title to all lands on which the institution is situ- 
ated. It may ‘‘sue and be sued” and has “all other 
rights and powers consistent with law and incident to 
corporations and which are necessary and proper for 
carrying out the purposes for which it is established.’” 
General Statutes of Kentucky, Chapter 73; Kentucky 
Statutes, Chapter 16, Sec. 217. 

This would appear to be sufficient authority to sub- 
ject the appellee to suit, whatever its nature. It is 
true that the sovereign cannot be sued without its 
own consent, but the contention that this is a public 
corporation existing for political governmental pur- 
poses only, deriving all its income from the State of 
which it is the agency and therefore the sovereignty 
of the State lends itself to this agent, givingit immu- 
nity from suit, cannot avail against such express au- 
thority. Sinking Fund Commissioners vy. Northern 
Bk of Ky., 1 Mete. 175; Bain v. State of North Caro- 
lina, 86 N. C. 49; County Bd. Educ. v. State Bd. Educ., 
106 N. C. 88; Mobile Co. v. Kimball & Slaughter, 54 
Ala. 57; Krieger v. Shelby R. R. Co., 84 Ky. 78; Han- 
cock vy. L. & N. R. R. Co., 145 U.S. 115; Briscoe v. 
The North Bk. of Ky., 11 Peters, 257. 

But it is contended that such consent on that part of 
the State to suit does not extend to actions in tort but 
is strictly limited to actions arising out of contracts 
within the business purposes of the corporation. Be- 
ing in derogation of the sovereign’s immunity from 
suit, the statutes conferring such privileges should be 
strictly construed. Murdock vy. Commonwealth, 152 
Mass. 28; Downing v. Mason County, 87 Ky. 209; 
Wheatley v. Mercer County, 9 Bush, 407; Hite v. 
Whitely County, 91 Ky. 168; Rhodes v. Governor, 24 
Texas, 496; Green v. State, 73 California, 29; Clark vy. 
Tennessee, 7 Caldwell, 306; State v. Hill, 54 Ala. 67. 

The authorities cited in the note and a 
larger number to the same effect collected by 
Beach in his work on Public Corporations, when ex- 
amined will be found not to be effective against the 
sufficiency of the consent to suit. With the excep- 
tion of the case of Grainger y. Pulaski County, all of 
these cases relate to public qguasi-corporations. A 
public quasi-corporation is where an aggregation of 
people, living within a political territorial division or 
district act in concert as to some public function and 
as to it are guasi-corporate. Krieger y. Shelby R. R. 
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Co., 84 Ky. 66; Hancock v. L. & N. R. R. Co., 145 U.S. 
115. 

The case of Downing v. Mason County, 87 Ky. 209, 
isatypical case of this character. The court held 
that Mason county could not be sued for money dam- 
ages, being a political division of the State and only 
quasi-corporate, and never constituted a corporation 
de facto, and never endued with the power to sue and 
be sued. This decision cannot be quoted as an au- 
thority against a court enjoining a county or a public 
agent from committing any unauthorized act. Of 
course as tosuch corporations the doctrine of re- 
spondeat superior does not apply and although the in- 
stitution may be sued for its own corporate acts, it is not 
responsible for the malicious torts of its own servants, 
thatis, the courts will not allow its trust funds to be 
diverted to pay damages occasioned by the malicious 
act ofa servant. Williamson v. Lou. Ind. School of 
Reform, 95 Ky.; Benton vy. Boston City Hospital, 140 
Mass. 138; McDonal vy. Mass. Hospital, 120 Mass. 432; 
Haight v. The Mayor, 24 Fed. Rep. 93; Bryant v. St. 
Paul, 33 Minn. 289. 

But consent to such a suit as the above is unneces- 
sary. There is ample authority to the effect that 
every action which indirectly affects the State is not 
within the prohibition of suits against the State. 
Adams v. Auditor, 13 B. M. 150; Gerrard v. Nuttall, 
2 Mete. 106; Hailey v. Auditor, 4 Bush, 490; Trustee 
High School v. Auditor, 80 Ky. 383; Perkins v. Audi- 
tor, 79 Ky. 306; Lindsay y. Auditor, 3 Bush, 232; Aud- 
itor vy. Cochran, 9 Bush, 7; Allen v. B. & O. R. R. Co., 
11 U.S. 311; Poindexter v. Greenhow, 114 U.S. 287. 
The Kentucky Court of Appeals so decided in Lind- 
say v. Auditor, 3 Bush, 232, in a case of contract made 
by the secretary of the State under authority of the 
Act of the General Assembly for the purchase of 235 
copies of a book at a certain price; the books were de- 
livered and the auditor refused to draw his warrants. 
A proceeding for mandamus was filed against him to 
compel him to do so and although it was held to be 
substantially a controversy between the plaintiff, 
Lindsay and the State of Kentucky, the relief was 
nevertheless granted and the auditor compelled to 
draw his warrant for twenty thousand dollars which 
was paid. So even conceding that the Central Ken- 
tucky Lunatic Asylum is the agent of the State and 
acting for it, and the State would be affected by any 
action against it, yet the State cannot complain against 
this suit. The State could not authorize the commis- 
sion of a tort, nor does the doctrine “tthe State can do 
no wrong” hold in America. Langford v. United 
tates, 101 U. S. 341; Poindexter v. Greenhow, 114 U. 
S. 287. 

Whether consent to sue has been given or withheld, 
no grant of power is necessary to enable the courts to 
restrain public corporations, or officers, performing 
publie duties for the State, from the commission of 
unlawful, tortious, or void acts. The agent cannot 
shelter himself or itself behind the principal. To 
say ‘we are the State” and ‘‘the State cannot be sued,”’ 
will not be sufficient. If the principal is above the law, 
the court will operate upon and control the agent. 
Crawford vy. Carson, 35 Ark. 565; United States v. Lee, 
106 U. S.; Poindexter vy. Greenhow, 114 U. 8S. 287; Cun- 
ning ham y. Mason & Bruns, 209 U.S. 446; Pennoyer v. 
McConnoughty, 140 U. 8.1; Michigan St. Bk. v. Hast- 
ings, 41 Am. Dec. 849; Osborn v. Bank, 9 Wheaton, 738; 
Langford vy. U. S., 101 U. S. 841; Jn re Ayers, 123 U. S. 
443. This distinction, says the Supreme Court of the 
United States, is essential to the idea of constitutional 
government; the rights of individuals may not be 





overpassed with impunity by the agencies appointed 
to carry on that government of law. How can these 
principles of individual liberty and right be main- 
tained, asks the court, if when violated the judicial 
tribunals are forbidden to visit penalties upon of- 


. fenders, who are the instruments of wrong, whenever 


they interpose the shield of the State? Poindexter v. 
Greehow, supra. 


Louisville, Ky. ALFRED SELLIGMAN. 








CORRESPONDENCE. 


MISSOURI ALIEN LAND LAW. 
To the Editor of the Central Law Journal: 


Laws of Missouri 1895, p. 207, ‘Section 1. It shall be 
unlawful for any person or persons not citizens of the 
United States, or who have not lawfully declared their 
intention to become such citizens to here- 
after acquire, hold, or own real estate so hereafter ac- 
quired, or any interest therein, in this State, except 
such as may be acquired by inheritance or in good 
faith in the ordinary course of justice in the collection 
of debts, etc., ete.”’ Bouvier’s Dict. defines ‘‘Inherit- 
ance” “A perpetuity in lands to a man and his heirs,”’ 
“every fee simple or fee tail which a person has ac- 
quired by purchase may be said to be an inheritance, 
because the purchaser’s heirs may inherit it. Little- 
ton, Sec. 9.7 Note that the language of the statute is 
not: ‘except such as may be acquired by descent,” nor 
“except such as an alien may inherit;” and query, if 
an alien acquires by fee simple, does he not, under 
the above definition, ‘acquire by inheritance?” 

Ww. B. 








BOOK REVIEWS. 


AMERICAN RAILROAD AND CORPORATION REPORTS, 
VOL. 10. 


This is the latest volume of an admirable series of 
reports, embracing a collection of the current decis- 
ions of the courts of last resort in the United States 
pertaining to the law of Railroads, Private and Munic- 
ipal Corporations, including the law of Insurance, 
Banking, Carriers, Telegraph and Telephone Com- 
panies, Building and Loan Associations, ete. Two 
volumes of this series are published annually. Each 
published case has an exhaustive note. In this vol- 
ume are many important opinions and valuable anno- 
tations on modern questions of corporation rights and 
remedies. Published by E. B. Myers & Co., Chicago, 
DIGEST OF UNITED STATES SUPREME COURT RE 

PORTS. 


This is the third volume of a series which is a com- 
plete digest of the United States Supreme Court, Re™ 
ports from the organization of the court in 1789 to the 
October Term, 1894. P 

Its value to the profession may be understood from 
the above statement. In addition we have to say that 
like its two predecessors it is an admirable digest. 
Besides the digest proper it contains a table of cases 
decided by the United States Supreme Court, to- 
gether with the names of cases'(State and Federal), 
where the first mentioned cases are cited, which we 
regard as a very valuable feature in connection with 
decisions of the United States Supreme Court. This 
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volume embraces nearly twelve hundred pages. Pub- 
lished by The Lawyer’s Co-operative Publishing Co., 
Rochester, N. Y. 


AMERICAN STATE REPORTS Vol. 42. 

Among the many important cases reported in this 
volume are Ex parte Maier (Cal.), with an interest- 
ing note on the game laws of the various States; Camp- 
bell v. Mo. Pac. Ry. Co. (Mo.), on liability of rail- 
roads for fires; Richards v. Commissioners (Neb.), 
with an exhaustive note, on the recovery of personal 
judgment for taxes; State v. Whitmore (Kan.), on 
subject of jury as judges of the law and fact. This 
series of reports have become of great value, the 
work of A. C. Freeman as editor being admirably 
performed. Published by Bancroft-Whitney Co., 
San Francisco. 








BOOKS RECEIVED. 


Handbook of the Law of Sales. By Francis B. Tif- 
fany, Author of Death by Wrongful Act. St. Paul, 
Minn.: West Publishing Co. 1895. 








HUMORS OF THE LAW. 


A literary man stood up in a Chicago Police Court 
to answer to a charge of vagrancy. 

“J object, your Honor,” he said, with dignity, ‘‘to 
this prosecution of gentlemen who follow the profes- 
sion of letters and—”’ 

“T understand,” interrupted the Magistrate, ‘‘that 
you were found sleeping on a doorstep; that you have 
no visible means of support, and that you have been 
seen under the influence of liquor.”’ 

“What of it?’ cried the prisoner. ‘Though I am 
as poor as Richard Savage, when he made his bed in 
the ashes of a glass factory, as drunken as Dick Steele, 
as ragged as Goldsmith, when he was on his fiddling 
tour, as dirty as Sam Johnson, as—” 

“There, there!” cried the Magistrate, impatiently, 
“T have no doubt that your associates are a disrepu- 
table lot, and I shall deal with you insuch a manner as 
to cause them to give this town a wide berth. Seven 
days with hard labor. Mr. Clerk, furnish the officer 
with the names of the vagabonds mentioned by the 
prisoner.” 

A well-known lawyer onacircuit in the north of 
England, curious to know how a certain juryman ar- 
rived at his verdict, meeting him one day, ventured 
toask: ‘Well,’ replied he, “I’m a plain man, and I 
like to be fair to every one. I don’t go by what the 
witnesses say, and I don’t go by what the lawyers 
say, and I don’t go by what the judge says; but I 
looks at the man in the dock, and says ‘He must have 
done something or he wouldn’t be there, so I brings 
em all in guilty.” 

Mrs. Simkins had just heard that her husband had 
been called upon to serve on a jury. 

“John Simkins on a criminal jury!’’ exclaimed Mrs. 
Simkins. ‘Well, all I can say is that I congratulate 
the criminals.” 

“Why, Mrs. Simkins; is your husband a very 
merciful man?”’ 

“Merciful! Why, John Simkins wouldn’t hang a 
pictur’, unless he was just made to!”’ 
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WISCONSIN 


1. AcTIoNs—Joinder—Liabilities of Coexecutors.—An 
action by an executor against a coexecutor, charging 
maladministration, and asking for a removal from the 
trust, cannot be properly joined with an action for an 
accounting of a partnership in which the estate has an 
interest with another person not connected with the 
estate.—INSLEY V. SHIRE, Kan., 39 Pac. Rep. 713. 


2. ADMINISTRATION—Accounting by Administrator.— 
An administrator who took gold notes for cotton be- 
longing to his intestate’s estate, when gold was at a 
premium will not be chargeable with such premiums 
merely because, at the time of accounting, currency 
has become convertible at par into specie, unless it be 
shown that he actually collected the premiums.—Cun- 
NINGHAM V. CAUTHEN, S. Car., 21S. E. Rep. 800. 


3. ADMINISTRATION—Accounting by Executor.—The 
widow of an heir and devisee, who for 16 years, and 
ever since the death of his ancestor and testator, par- 
ticipated in the family settlements of the estate, and 
took an equal share therein, and made distribution of 
the estate as executor, cannot avoid such settlements. 
—IN RE PALETHORP’S ESTATE, Penn., 31 Atl. Rep. 885. 


4. ADVERSE POSSESSION—Vendor and Vendee—Cred- 
itors.—Before adverse possession can arise between a 
vendor and his vendee, or between the grantee of the 
vendor and such vendee, where the vendor has re- 
tained the title, the vendee must have asserted an ad- 
verse right, and openly and continuously disclaimed 
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the title of his vendor, and such disclaimer must have 
been clearly brought home to the vendor or his 
grantee.—CHAPMAN V. CHAPMAN, Va., 218. E. Rep. 813. 

5. ADVERSE POSSESSION—Donation Deed.—Sand. & 
H. Dig. § 4819, providing that no actions for the recov- 
ery of land shall be maintained against one holding 
under a donation deed from the State, unless plaintiff, 
or those under whom he claims, was seised of the land 
within two years before bringing his action, is a stat- 
ute of limitation, and adverse possession‘for two years 
under a donation deed, valid on its face forever bars 
the real owner.—FINLEY V. HOGAN, Ark., 30S. W. Rep. 
1045. 

6. APPEAL—Review.—Where it does not appear from 
the record that charges were given or refused, error 
assigned thereto will not be considered on appeal.— 
MICHAEL V. YOAKUM, Tex., 308. W. Rep. 1076. 

7. APPEAL—Notice—Time of Making.—Under Code, § 
3173, providing that appeals may be taken within six 
months from judgment, and not afterwards, and sec- 
tion 3178, providing for service of a notice, to give the 
appellate court jurisdiction it must affirmatively ap- 
pear from the record that notice was served within 
six months from the rendition of the decree.—TAYLOR 
v. TAYLOR, Iowa, 63 N. W. Rep. 180. 

8. APPEAL — Bond of Corporation.—Pub. Acts 1893, 
No. 162, providing that corporations ‘‘may have a 
common seal,” does not require a corporate seal; and 
an appeal bond executed by a corporation, with the 
usual scroll, is sufficient.—SARMIENTO V. DAvIs Boat & 
OaR Co., Mich., 63 N. W. Rep. 205. 


9. ASSIGNMENT FOR BENEFIT OF CREDITORS—Prefer- 
ences.—Where the assignee, having taken possession 
of the assigned property under bond, delivered to dif- 
ferent mortgagees parts of the property covered by 
their several mortgages, such delivery did not render 
the assignment void, as giving an unlawful preference 
to such creditors.—CASE V. JAMES, Wis., 63 N. W. Rep. 
237, 

10. CARRIERS OF GOODS—Loss of Freight.—In an ac- 
tion for damages for the burning of stock being 
shipped over defendant’s railway, the plaintiff’s hav- 
ing proved the burning, the damages, and that such 
was not caused by negligence of servants in plaintiffs’ 
employ, a prima facie cause is made against defendant 
company ; and it failing to rebut such evidence, plaint- 
iffs are entitled to recover.—ST. Louis & S. F. Ry. Co. 
Vv. PARMER, Tex., 30S. W. Rep. 1109. 

ll. CARRIERS—Passenger.—A carrier is not liable for 
carrying a sleeping passenger beyond his station, no- 
tice of arrival thereat and time to alight having been 
given, it not being its duty to arouse him, and see that 
he gets off.—TgExas & P. Ry. CO. Vv. ALEXANDER, Tex., 
308. W. Rep. 1113. 

12. CERTIFICATE OF DEPOSIT.—On an issue to the lia- 
bility of a bank on a certificate of deposit signed by a 
former president fas ‘‘manager,” without naming the 
bank, evidence that a certain person was requested to 
solicit deposits was admissible, ;the directors having 
authorized the president to receive deposits and pay 
interest thereon.—BICKLEY V. COMMERCIAL BANK OF 
COLUMBIA, S. Car., 21S. E. Rep. 886. 

13. CONVERSION—Damages.—Where defendants con- 
vert crops of plaintiffs’ tenants upon which plaintiffs 
had liens, such conversion gives a cause of action for 
the value of the property to the extent of the lien. In 
such case the tenants are not necessary parties, where 
their cause of action is barred by the statute of limita- 
tions.—WakD V. GIBBS, Tex., 30S. W. Rep. 1125. 

14. CONSPIRACY—Combination of Fire Underwriters. 
—An association of fire underwriters, formed under an 
agreement providing for the regulation of premium 
rates, the prevention of rebates, the compensation of 
agents, and non-intercourse with companies not mem- 
bers, is not an illegal conspiracy, and the accomplish- 
ment of its purposes by lawitul means will not be en- 
joined at the instance of a company not a member of 
the association.—CONTINENTAL INS. CO. V. BOARD OF 





FIRE UNDERWRITERS OF THE PACIFIC, U. 8. C.C. (Cal.), 
67 Fed. Rep. 810. 

15. CONTRIBUTION BETWEEN DEFENDANTS.—The ques- 
tion of contribution arising upon a joint decree against 
several defendants may be settled inthe same suit in 
which the decree was rendered.—HICKEY V. DOLE, N. 
H., 31 Atl. Rep. 900. 

16. CONSTITUTIONAL LAW— Occupying Claimant’s 
Right.—The constitutionality of the occupying claim- 
ant’s act recognized and affirmed.—DEITZLER V. WIL- 
HITE, Kan., 40 Pac. Rep. 272. 

17. CONSTITUTIONAL. Law — Protection of Property 
Rights.—The property of a private elemosynary cor- 
poration, although charged with the maintenance of a 
college or other “public charity,” is “private prop- 
erty,” within the meaning and protection ofthat clause 
of section 19 of article 1 of the constitution of this State 
which declares that ‘‘private property shall ever be 
held inviolate.”—STATE V. NEFF, Ohio, 40 N. E. Rep. 
720. 

18. CONSTITUTIONAL Law—State Bonds—Limitations. 
—Act March 12, 1895, directing the issue and sale of 
State bonds to make good losses to the permanent 
school fund and to the interest and income funds, 
caused by the defalcation of the late State treasurer, is 
not repugnant to Const. art. 13, § 2, limiting the State’s 
power to “contract debts.”—IN RE STATE BONDS, 8. 
Dak., 63 N. W. Rep. 223. 

19. CourTs—Jurisdictional Amount.—In an action on 
a note providing for 10 percent. on the “amount ofthis 
note” as attorney's fees, if not paid at maturity, to 
determine whether the amount due on the note, ex- 
clusive of interest, is sufficient to confer jurisdiction, 
the attorney’s fees should be calculated upon the 
amount of principal and interest due at the commence- 
ment of the action.—RAINEY V. LAUDAUDALE, Tex , 30 
8. W. Rep. 1084. 

20. CouRTS—Probate Judge—Marriage License.—It is 
no defense to 6n action against a probate judge to re- 
cover the statutory penalty for issuing a marriage li- 
cense to one under age, without the consent to the 
marriage of the parents or guardian, that the judge 
was led to believe that the licensee was of full age when 
he issued the license.—WILLIS v. BYRNE, Ala., 17 
South. Rep. 332. 

21. CORPORATIONS—Action Against—By Non-resident. 
—Under Acts Mass. 1884, ch. 330, §1, providing that 
every foreign corporation having a place of business 
in the State shall, as a condition to doing business in 
the State, appoint the commissioner of corporations 
its attorney, on whom process “in any action against 
it may be served,” a non-resident may institute suit, 
the same asacitizen of the State.—YOUMANS V. MIN- 
NESOTA TITLE INSURANCE & TRUST CO., U. 8. C. C. 
(Mass.), 67 Fed. Rep. 282. 

22. CORPORATIONS—Ultra Vires Acts.—Two corpora- 
tions were organized under general laws by substan- 
tially the same persons,—one for the “purchase, sub- 
division, and sale of land,” and the other “for the con- 
struction and maintenance of street railways.” Each 
was largely dependent on the other to make the in- 
vestments profitable. To pay off certain valid in- 
debtedness of one company, and to construct a line of 
railway for the other, both corporations jointly exe- 
cuted bonds secured by mortgage on their joint prop- 
erty: Held, that the issuance of the bonds, in so far as 
each company extended its credit to promote the in- 
terests of the other, was ultra vires, and to that extent 
void, though each was bound for its proportionate 
amount of the debt.—NORTH SIDE Ry. Co. V. WORTH- 
INGTON, Tex., 308. W. Rep. 1055. 

23. CORPORATION—Removal of Causes.—St. Ky. § 572, 
providing that any foreign corporation which shall re- 
move to a Federal Court, without the consent of the 
adverse party, any action pending against it in a court 
of Kentucky, or institute an action against a citizen of 
that State in a Federal Court therein, shall forfeit its 
right to carry on business in Kentucky, and, if it shall 
thereafter transact business therein, it shall be guilty 
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ofa misdemeanor, and upon indictment and conver- 
sion, be fined, etc., is repugnant to Const. U.S. art. 3, 
§ 2, which provides that the judicial power of the 
United States shall extend toall controversies between 
citizens of different States, and tothe judiciary act of 
1789, as amended by acts of congress of March 3, 1887, 
and of August 13, 1888, giving a citizen of one State, 
when sued in the courts of another, the right, upon 
complying with certain conditions, to remove the ac- 
tion tothe Federal Court.—COMMONWEALTH V. EAsT 
TENNESSEE COAL Co., Ky., 308. W. Rep. 608. ; 

24. CORPORATION — Stock — Contract for Purchase— 
Performance.—Defendants contracted to buy certain 
shares in a West Virginia corporation, which subse- 
quently, over defendants’ protest, obtained a charter 
in Connecticut; the two corporations, however, re- 
maining sepsrate. After the acceptance of the new 
charter, at a meeting in Connecticut, new officers were 
elected, and, defendants having refused to fulfill their 
contract because of the new ors;anization, such offi- 
cers were authorized to proceed against them; and 
they thereafter tendered defendants a certificate of 
stock for the nuinber of shares agreed to be taken, 
signed by the new president, and issued and dated in 
Connecticut: Held, that the shares represented by 
the certificate were sharesin the Connecticut corpo- 
ration, which defendants were not bound to accept.— 
CRAIG SILVER COMPANY V. SMITH, Mass., 39 N. E. Rep. 
116. 


25. CORPORATION—Individual Liability of Members.— 
On an issue as to defendants’ liability for goods sold, 
it appeared that they joined together to establish a 
theater, and appointed a trustee toact forthem 
and to control the funds; that they then attempted 
to organize a corporation, and held directors’ 
meetings, but thatthe articles were defective, and no 
certificate was ever issued to them; that the goods 
sued for were sold under a bid made to one defendant 
individually, and accepted with his knowledge by the 
other three defendants, who acted for all; that the 
contract declared on was then made by the trustee for 
defendants; and that thereafter the old articles were 
abandoned, and a new corporation properly organized, 
which thereupon acquired the theater property, in- 
cluding the goods in suit: Held that, though the new 
corporation adopted the contract for the goods, de- 
fendants were liable thereunder individually.—QUEEN 
CITY FURNITURE & CARPET CO. V. CRAWFORD, Mo., 30 
S. W. Rep. 163. 


26. CONSTITUTIONAL LAW — Examinations of Physi- 
cians.—The sufficiency in form of a criminal com- 
plaint will not be considered when raised for the first 
time on appeal by a defendant, who admitted the com- 
mission by him of the alleged offense, and agreed on 
the trial to waive any formal objections, and that the 
case should be tried upon the question of the validity 
of the statute upon which the prosecution was based. 
The prohibitions of the United States constitution 
against State legislation abridging the privileges of 
citizens are not violated by Act March 10, 1892, appli- 
cable alike to citizens of Utah and other States and 
territories, which authorizes the licensing, without 
examination, of medical graduates who were, but 
not those who were not, in actual practice at its pas- 
sage, and also of persons who had practiced for 10 
years in the territory before the taking effect of the 
act, upon passing an examination, although without a 
diploma, while requiring others to have a diploma be- 
sides passing an examination.—PEOPLE V. HASBROUCK, 
Utah, 39 Pac. Rep. 918. 

27. CORPORATION — Stockholders.—Under a statute 
providing that only cash or ‘‘land at a fair cash valua- 
tion” shall be taken in y ayment of capital stock, a bill 
by the receiver of an insolvent corporation to enforce 
the liability of stockholders for the difference between 
the amounts of their subscriptions and the value of 
land conveyed by them to the corporation in payment 
therefor, merely alleging that the land was not con- 
veyed “at afair cash value, but very fur in excess of 





it,” is insufficient to allege a fraudulent overvaluation, 
—JONES V. WHITWORTH, Tenn., 30S. W. Rep. 736. 

28. CORPORATION—Venue—Action.—A domestic cor- 
poration has no residence, within the meaning of Code, 
§ 192, providing that, where the action does not have 
to be brought where the cause of action arose, it shall 
be tried in the county in which one of the parties to 
the action resides, and if the plaintiff isa non resident, 
and defendant resides within the State, then in any 
county which the plaintiff may designate, and an ac- 
tion may therefore be brought against it by a non- 
resident plaintiff in any county. Wherea defendant 
obtains a change of venue under Code § 195, in order 
to promote ‘‘the convenience of witnesses and the 
ends of justice,” and fails at the next term to docket 
the transcript inthe county to which transfer is made, 
the order is properly stricken out by the court grant- 
ing it. The residences of officers and directors of a 
corporation cannot be imputed to the corporation.— 
KLINE V. BRYSON CITY MANUF’G COo., N. Car., 218. 
E. Rep. 791. 

29. CORPORATIONS — Subscription to Stock.—The 
president of a corporation directed a subscription to 
certain untaken capital stock to be noted for him, in 
order to procure a loan which, without that sub- 
scription, exceeded the amount of stock subscribed. 
At the time of the stockholders’ meeting to vote on the 
proposed loan, and the directors’ meeting to authorize 
an issue of bonds forthe same, both stockholders and 
directors knew of the president’s further subscription, 
but no request for any of the shares taken by him was 
made by any stockholder, and the loan was excepted 
by the company: Held that, though the subscription 
was made without the prescribed formalities, and 
nothing was paid thereon, the stockholders and 
directors cannot deny its validity.—SHELLENBERGER 
Vv. PATTERSON, Penn., 31 Atl. Rep. 943. 

30. CORPORATIONS—Action by Stockholder.—W here 
plaintiff, a stockholder in a corporation, brings an 
action for himself and the other stockholders to have 
certain stock issued by the corporation canceled, or 
the value thereof paid into the treasury, and it ap- 
pears that the suit was not brought in good faith, but 
in the interest of a rival corporation, under an agree- 
ment that it should direct the suit and pay the costs, 
plaintiff cannot maintain the action.—BESHOAR V. 
CHAPPELL, Colo., 40 Pac. Rep. 244. 

81. CORPORATION—Preferences by Insolvent Corpo- 
ration.—A corporation in failing circumstances may 
prefer one creditorto another by giving a mortgage 
on its stock to secure the creditor’s claim if such 
preference is made in good faith.—SLAVENS Vv. JOHN R. 
Cook DruG Co., Mo., 308. W. Rep. 1025. 

32. CORPORATION — Charter—Proceeding to Annul— 
State as Plaintiff.—In an action under the statute to 
vacate a charter or annul the existence of a corpora- 
tion, the action must be in the name of the State alone, 
as the real party in interest, and the offending corpo- 
ration isthe only proper party defendant.—GILBERT 
Vv. UNION INVESTMENT Co., S. Dak., 63 N. W. Rep. 232. 

33. CRIMINAL LAW—Passing Counterfeit Money.—An 
indictment under St. § 1181, which provides that if any 
person shall forge or counterfeit or knowingly pay or 
tender any gold or silver coin which hereafter shall 
be passed as current in this State, he shall be confined, 
etc., which fails to aver that the coin was in circula- 
tion, and simply states that it was a $l0 gold coin, is 
fatally defective.—WALLER V. COMMONWEALTH, Ky., 30 
8. W. Rep. 1023. 

34. CRIMINAL LAaw—Former Jeopardy.—Cr. Code, § 
169, provides that the dismissa! of the indictment for 
variance between the indictment and proof shall not 
bar another prosecution for the same offense. Defend- 
ant was charged in an indictment with directly killing 
the deceased, and at the trial thereon the jury, under 
the direction of the court, found him not guilty as 
charged in the indictment, and he was later indicted 
for aiding and abetting in the same murder: Held, de- 
fendant was once in jeopardy, as he might bave been 
convicted under the first indictment of the offense 
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charged in the second.—GASKINS V. COMMONWEALTH, 
Ky., 30S. W. Rep. 1017. 

35. CRIMINAL EVIDENCE — Homicide.—Where it ap- 
peared that the defendant and the deceased quarreled 
the day before the murder, testimony that after the 
quarrel, in the absence of defendant, the deceased ex- 
pressed an intention to abandon the difficulty with de- 
fendant is not admissible.—COMMONWEALTH V. GRAY, 
Ky., 308. W. Rep. 1015. 

36. CRIMINAL LAW—Assault with Intent to Rob.—Pen. 
Code, art. 722, defines “robbery” as a fraudulent tak- 
ing of property from another’s person or possession, 
with ‘‘intent” to appropriate it by means of an as- 
sault: Held, that an indictment charging that defend- 
ant did make an assault upon one, and by putting him 
in fear of life, did “attempt” to fraudulently take cer- 
tain property from his person and possession, suffi- 
ciently charges an assault with intent to commit rob- 
bery.—ATKINSON V. STATE, Tex., 30 8. W. Rep. 1064. 

87. CRIMINAL PRACTICE — Robbery.—Under Wilson’s 
Code Cr. Proc. art. 428a, requiring the offense to be set 
forth in ordinary and concise language, and with such 
certainty as will enable the accused to plead the judg- 
ment in bar of any prosecution for the same offense, 
an indictment charging defendant with an ‘‘attempt to 
fraudulently take from the person,” instead of with 
“intent,” etc., is sufficient.—RUNNELS V. STATE, Tex., 
308. W. Rep. 1064. 

38. CRIMINAL TRIAL—Competency of Witness.—A boy 
13 years of age, who understands the difference be- 
tween truth and falsehood, comprehends the orthodox 
idea of future reward and punishment, and knows that 
it is wrong to swear to or tell a lie, is a competent wit- 
ness.—PARTIN V. STATE, Tex., 30 8. W. Rep. 1067. 

89. CRIMINAL Law—Accomplice Evidence.—On trial 
for conspiracy, where conviction is had on the evi- 
dence of a witness who had encouraged and assisted in 
preparing for the crime, though at the same time he 
was informing officers of the intended crime, his evi- 
dence was that of an accomplice, and corroboration 
was necessary for conviction.—DEVER V. STATE, Tex., 
308. W. Rep. 1071. 

40. CRIMINAL LAW—Imputation of Unchastity.—On a 
prosecution for slander, imputing to a woman want of 
chastity, evidence of distinct acts of unlawful com- 
merce with men prior to the slander is admissible.— 
VAN DUSEN V. STATE, Tex., 30S. W. Rep. 10738. 

41. CRIMINAL LAW—Impeachment of Witness—On a 
trial for murder, where testimony given by deceased 
at the examining trial, when defendant was charged 
with assault with intent to murder, had been received, 
evidence offered by defendant that deceased had at 
different times, after said examining trial, made state- 
ments contradictory thereof, was competent.—HAMB- 
LIN Vv. STATE, Tex., 30S. W. Rep. 1075. 

42. CRIMINAL Law—Continuing Jurisdiction.—When 
jurisdiction of a court has once vested, it is not di- 
vested by a change of circumstances. The jurisdiction 
depending on the condition of a party is governed by 
that condition as it was at the commencement of the 
prosecution by finding the indictment.—Ex PARTE 
KYLE, U. 8. D. C. (Ark.), 67 Fed. Rep. 306. 

43. CRIMINAL Law — Indictment—Burglary.—An in- 
dictment which charged defendant with breaking into 
the dwelling house of R with intent to steal, and with 
feloniously taking away therefrom greenbacks, silver 
dollars, etc., without an averment of the ownership 
of the money, charges burglary only.—COWEN V. STATE, 
Ala., 17 South. Rep. 335. 


44. DECEIT—Fraud of Agent—Liability of Principal.— 
Where land was sold by a broker who made certain 
representations to induce defendant to purchase, which 
representations were known to the broker to be false, 
but were relied upon by defendant to his injury, plaint- 
iff, by availing himself ofthe benefits of the transac- 
tion,is bound by the representations, whether the lat- 
ter was his appointed agent or not.—WILLIAMSON V. Tr- 
oo, Als., 17 South. Rep. 336. 





45. DECEIT—Principal and Agent.—In an action ona 
purchase money mortgage, where there was evidence 
that plaintiff's agent, who negotiated the sale, repre- 
sented to defendants, with intent to deceive, that the 
house was well built on solid ground, on which repre- 
sentations defendants relied in purchasing, whereas 
the house was erected on filled ground, which settled, 
and caused the house to crack, though in making the 
representations the agent acted contrary to instruc- 
tions, it waserror to directa verdict for plaintiff. 
—MCNEILE V. CRIDLAND, Penn., 31 Atl. Rep. 939. 

46. DEED — Delivery.—Pursuant to agreement, de- 
fendant delivered a deed executed in satisfaction of 
his note toa third person to deliver to plaintiff, and 
notified plaintiff of the fact, and plaintiff promised to 
get it: Held, that the deed was delivered to plaintiff. 
—DIEHL V. FOWLER, Tex., 30S. W. Rep. 1086. 

47. DEEDS—Description—Boundary on Tide Water.— 
A grant, made in 1666, of a portion of Manhattan Island, 
after defining a north and south line, running from the 
Hudson tothe East river, and forming the westerly 
boundary of the lands granted, proceeded to convey 
to the grantees all lands ‘‘lying and being within the 
said line, to draw north and south as aforesaid, east- 
ward to the end of the town and Harlem river, or any 
part of the said river on which this island doth abutt, 
and likewise on ye North and East rivers within the 
limits aforementioned:” Held, that the eastern 
boundary ofthe grant was the Harlem river, and, that 
river being tide water, the grant carried only the land 
to high-water mark.—OBLENIS V. CREETH, U. 8. C. C. 
(N. Y.), 67 Fed. Rep. 303. 

48. DEED—Construction—Estates.—A deed “to SAD 
and her heirs by J D, their heirs and assigns, forever,” 
made after the death of JD by one to whom he had 
conveyed the land in trust for himself and family, vests 
nota feetail inS AD (which by Rev. St. 1889, § 8&36 
would be converted into a life estate in S A D, remain- 
der to her children by JD), but afee simple in her and 
said children, the words, “heirs by J D,” being used as 
words of description, instead of limitation, and the 
word “heirs” in the sense of ‘‘children.’’—FANNING V. 
Doan, Mo., 308. W. Rep. 1032. 

49. ELECTIONS AND VOTERS — Marking Ballots.—The 
legislature, within the terms of the constitution, may 
adopt such reasonable regulations and restrictions for 
the exercise of the elective franchise as may be deemed 
necessary to prevent intimidation, fraud, bribery, or 
other corrupt practices, provided that the voting be 
by ballot, and that the person casting the vote may do 
so in absolute secrecy.—TAYLOR V. BLEAKLEY, Kan., 39 
Pac. Rep. 1045. 

50. EquiTy.—In an action of foreclosure against the 
assignee of an insolvent mortgagor the complaint dis- 
closed thatthe mortgage was given to secure notes 
payable inthree years at 4 percent. per annum, and 
was not filled tillthe mortgagee became insolvent ; and 
to the answer which alleged thatthe mortgage was 
given under an agreement and with intent to defraud 
the mortgagors, creditors, plaintiff demurred: Held, 
that neither party was entitled to equitable relief and 
the issue as tothe fraudulent character ofthe mort- 
gage should be tried by court of law and a jury.—BaNnkK 
OF NEW HANOVER V. ADRIAN, N. Car., 218. E. Rep. 792. 


51. ESTOPPEL TO CLAIM TITLE.—One owning or hay- 
ing any interest in or charge upon land, knowing that 
another is about to purchase it, who declares to such 
other person that he has no interest in the land, and 
that the one proposing to sell has the absolute right to 
the land, cannot set up any ownership, interest, or 
charge, then existing, hostile to the right acquired by 
such purchaser.—BAaTES V. SWIGER, W. Va., 21 8. E. 
Rep. 874. 

52. ESTOPPEL—Pleading.—A cause of action, based 
on the allegation that plaintiff was not informed of the 
dissolution of a firm to which defendant belonged, is, 
in effect, based on an estoppel in pais, and hence the 
facts constituting the estoppel shou'd be stated.—_Hom- 
BERGER V. ALEXANDER, Utah, 40 Pac. Rep. 260. 
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53. EVIDENCE—Handwriting.—Testimony that a sig- 
nature toa note was genuine, by a person who had 
seen decedent write often, and knew his handwriting, 
is competent, though the witness possess no special 
qualifications as an expert.—KENDALL’s EX’R V. COL- 
LIER, Ky., 308. W. Rep. 1002. 

54. EVIDENCE—Age of Child.—Where a father and 
mother of a child both have testified as tothe age of 
the child in question, entries inthe family Bible are 
inadmissible.—SMITH v. GEER, Tex., 30S. W. Rep. 1108. 

55. FALSE IMPRISONMENT.—Where 4a railway con- 
ductor, being unable to eject several passengers guilty 
of disorderly conduct on his train, telegraphs to a sta- 
tion ahead for an officer, who immediately on the ar- 
rival of the train arrests one of such passengers on the 
conductor’s complaint, the arrest is lawful, though 
without a warrant.—BALTIMORE & O. R. Co. Vv. CAIN, 
Md., 31 Atl. Rep. 801. 

56. FEDERAL OFFENSE—Crimes Committed by Indians 
—Jurisdiction.— Under Act June 9, 1888 (25 Stat. 178, ch. 
382), providing that any Indian committing certain 
crimes against any deputy marshal, posse comitatus, or 
guard while engaged in the performance of duty, or 
who shall comwit either of such crimes in the Indian 
Territory against any person, who at the time of the 
commission of such crime, or at any time previous 
thereto, belonged to either of the classes of officials 
named, shall be subject to the laws of the United 
States relating to such crimes, the offense of killing a 
posse manor guard is within the jurisdiction of the 
United States, though the killing occurred when de- 
ceased was not engaged in performing any services.— 
WRIGHT V. UNITED STATES, U.S. 8S. C., 15S. C. Rep. 819. 

57. FRAUDULENT CONVEYANCE — Change of Posses- 
sion.—On an issue as to the validity of a sale of a stock 
of goods, as against an attachment creditor, it ap- 
peared thatthe sale was madetoa clerk of the ven- 
dor, who had been in the store for some months, and 
tbat no inventory of the stock was taken upon the 
making ofthe sale; that the signs on the store were 
unchanged; and that there was nothing to indicatea 
change of possession, though the vendor left the store 
on making the sale, and did not return, and the attach- 
ment levy was made the day after the sale, the vendee 
informing the officer that he owned the goods, and 
showing himthe billofsale: Held,that the sale was 
void, there being no immediate delivery and actual 
and continued change of possession, as required by 
Gen. St. § 1523.—LLOYD Vv. WILLIAMS, Colo., 40 Pac. 
Rep. 243. 

58. FRAUDS, STATUTE OF—Parol Partition.—A parol 
partition of land between co-heirs, carried out and 
followed by actual possession in severalty of the sev- 
eral parcels, will be enforced, notwithstanding the 
statute of frauds, on the ground of part performance 
when the partition is equitable, and the parties acted 
understandingly.—WHITTEMORE V. COPE, Utah, 40 Pac. 
Rep. 256. 

59. GARNISHMENT—Property in Transit.—Property in 
the hands of a common carrier in transit to a place 
outside of the State is not subject to garnishment, al- 
though it is yet within the State at the time of the gerv- 
ice of the garnishee summons.—STEVEHOT V. EASTERN 
Ry. Co. OF MINNESOTA, Minn., 63 N. W. Rep. 256. 

60. GARNISHMENT — Stolen Property.—Money taken 
from a person without his consent by a sheriff acting 
as a trespasser in so doing, and delivered by him toa 
third person claiming title thereto, is not subject to 
garnishment in the hands of the sheriff, or the parties 
to whom he delivered it, as the property of the person 
from whom it was taken.—WOODING v. PUGET SOUND 
NAT. BANK, Wash., 40 Pac. Rep. 223. 

61. GARNISHMENT.—A relief fund, payable personally 
to the beneficiary named by an employee belonging to 
a railroad relief association, upon such employee’s 
death and the execution by the beneficiary of a release 
of all claim on account of such death, is not subject to 
garnishment for adebt ofthe beneficiary.—KINSLOE 
V. PENNSYLVANIA R. Co., Penn., 31 Atl. Rep. 934. 





62. GirT CAUSA MORTIS.—Property converted by a 
gift causa mortis from a husband is subject to the wid 
ow’s right ‘of dower.—HATCHER V. BUFORD, Ark., 29 8. 
W. Rep. 641. 

63. GUARDIAN AND WARD—Resulting Trust.—Though 
aresulting trust will be created infavor ofthe ward, 
where a guardian purchases land with money be- 
longing partly to his ward, and takes title tohim- 
self, the party seeking to establish the trust must 
clearly and distinctly show that the land was pur- 
chased with the ward’s money.—PILLARS Vv. McCon- 
NELL, Ind., 40 N. E. Rep. 689. 

64. GUARANTY—Acceptance.—When an instrument of 
guaranty is executed and delivered, not as an offer of 
guaranty, but as an acceptance of a proposition com- 
ing from the guarantee or contemporaneous with an 
agreement by the guarantee to accept, no further no- 
tice to the guarantor of acceptance by the guarantee is 
necessary to bind the guarantor.—LEHIGH COAL & IRON 
Co. Vv. SCALLEN, Minn., 63 N. W. Rep. 245. 

65. HighHwaYy—Unsafe River Bank.—Rev. St. 1894, §§ 
6780-6784 (Rev. St. 1881, §§ 5052-5956), requires the county 
to compensate a landowner when a highway is moved 
to the rear of his building from a bank of a stream 
which has become unsafe, or when his fence is re- 
moved forthe purpose of relocating such highway on 
account of such unsafe bank: Held, that a complaint 
merely alleging that a highway along the front of 
plaintiff's land was washed away and caved into the 
river, and that the public and the road superintendent 
moved on plaintiff’s land, and took a strip for a public 
highway, instead of the highway washed away, does 
not authorize a recovery of compensation from the 
county.—NEAL v. POSEY COUNTY, Ind., 40 N. E. Rep. 
708. 

66. HOMESTEAD EXEMPTIONS — Insurance Money.— 
The fact that a person, knowing himself to be insolv- 
ent, invests money in improvements on his homestead, 
so as to keep it from his creditors, will not prevent the 
exemption of the homestead from forced sale, under 
Const. art. 16, § 50.—SWAYNE V. CHASE, Tex., 30 S. W. 
Rep. 1049. 

67. INSURANCE—Oral Contract.—Where an oral con- 
tract of insurance is made, insurer, if he relies for a 
defense on the non-performance of any of the condi- 
tions in the policy issued by him on similar risks, 
should plead the legal implication that such conditions 
were part of the contract, and set out the policy. It is 
not necessary for plaintiff to plead the conditions, and 
allege performance.—DUFF V. FIRE ASS’N OF PHILA- 
DELPHIA, Mo., 30S. W. Rep. 1034. 

98, INSURANCE—Sale of Property under Foreclosure.— 
An insurance policy stipulated that it should be void 
if, with the knowledge of the insured, foreclosure pro- 
ceedings were commenced, or if any change took place 
in the interest, title or possession of property insured, 
whether by legal process or by voluntary act of the in- 
sured. After the issuing of said policy, a mortgage 
was given by the insured, with the consent of the in- 
surance company, which was indorsed on the policy, 
‘Loss, ifany, payable toM, as his interest may ap- 
pear.” The mortgage was foreclosed, and the insured 
property sold, and a deed made toM,the mortgagee: 
Held, that on such sale the interest of the mortgagor 
and mortgagee in said policy ceased.—MCKINNEY V. 
WESTERN ASSUR. CO. OF TORONTO, CANADA, Ky., 30S. 
W. Rep. 1004. 

69. INSURANCE—Proof of Loss—Waiver.—In an action 
on a fire insurance policy, it is essential to the right of 
recovery that proof of the loss be furnished according 
to the conditions of the policy, unless such conditions 
have been waived by the company.—SAGERS V. HAWK: 
EYE Ins. Co., lowa, 63 N. W. Rep. 194. 

70. INSURANCE — Oral Contract.—An oral executory 
contract for fire insurance is valid, the statute of frauds 
not applying to it.—CROFT Vv. HANOVER FIRE INS. Co., 
W. Va., 218. E. Rep. 854. 

71. INSURANCE ON FIRM PROPERTY.—A policy of in- 
surance upon partnership personalty, taken out by the 
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partners in their firm name, is not vitiated by a con- 
tract between them, made while the policy was in force 
and before any loss was sustained, by which one of the 
partners agreed to sell his interest in the property in- 
sured to the other, reserving the title to such interest 
until the purchase money should be paid, the loss oc- 
curring before payment in full had been made, the 
stipulations in the policy bearing upon the subject be- 
ing that the policy should be void if there be a mort- 
gage, bill of sale, or other lien upon the property in- 
sured, or any part of it, either prior or subsequent to 
the issuance of the policy, without the fact being in- 
dorsed thereon, or if any change takes place in the 
title or possession of the property, whether by sale, 
transfer, conveyance, legal process, or judicial decree, 
or if the policy, before loss, be assigned without the 
consent of the company indorsed thereon, or if the in- 
sured is not the sole, absolute, and unconditional 
owner of the property insured. A partnership has no 
insurable interest in household, ornamental, and 
kitchen furniture of one of the partners and his wife, 
or in their wearingapparel. A policy embracing these 
articles, as well as property of the firm, is void as to 
the former, though valid as to the latter.—GEORGIA 
HoME Ins. Co. v. HALL, Ga., 21S. E. Rep. 828. 


72. INSURANCE— Limitations.—The requirement of a 
policy of fire insurance, to which is attached the 
‘mortgage clause,” that suit shall be brought within 
twelve months after loss, is binding upon the mort- 
gazee.—AMERICAN BUILDING & LOAN ASS8’N V. FARMERS’ 
Ins. Co., Wash., 40 Pac. Rep. 125. 


73. INSURANCE— Fraudulent Burning.—A defense to 
an action on a fire policy that the property was fraud- 
ulently burned by insured must be proved by a pre- 
ponderance of evidence only, not beyond a reasonable 
doubt.—BLACKBURN V. ST. PAUL FIRE & MARINE INS. 
Co.,N. Car., 218. E. Rep. 922. 


74. INSURANCE — Proofs of Loss—Waiver.—Where 
proofs of loss were not presented to an insurance com. 
pany within the required time, but its agents repre- 
sented that the company would take no advantage of 
the delay, and that the loss would be adjusted, it isa 
waiver of the delay, especially where the policy did 
not provide for a forfeiture in case of failure to pre- 
sent such proofs.—BURLINGTON INS. CO. Vv. TOBEY, 
Tex., 30 S. W. Rep. 1111. 


75. INSURANCE—Action on Policy.—McClain’s Code 
Iowa, § 3742, providing that where plaintiff fails in an 
action for a reason other than negligence a new action 
commenced within six months shall be deemed a con- 
tinuation ofthe first for the purposes contemplated 
by the act, has no application to an action on an in- 
surance policy which by its terms provides that no 
action shall be maintained thereon unless brought 
within twelve months of the date of loss, and an action 
brought after that time is barred, though filed within 
six months after termination of a former action, in 
which plaintiff failed, because such action had been 
prematurely brought.—HARRISON V. HARTFORD FIRE 
Ins. Co., U. S. C. C. (lowa), 67 Fed. Rep. 298. 


76. INTOXICATING LIQuoRS—Sales to Minors.—Under 
Rev. St. 1894, § 2190 (Rev. St. 1881, § 2094), providing that 
whoever sells intoxicating liquor to any person under 
the age of 21 years shall be fined, an indictment 
which charges that defendant ‘‘did unlawfully sell in- 
toxicating liquors to one A B, he being then and there 
a person under the age of 21 years,” is good against a 
motion to quash.—STATE V. ALLEN, Ind., 40 N. E. Rep. 
705. 


77. LANDLORD AND TENANT — Lease by Executor.— 
Under 2 How. St. § 5875, allowing an executor to take 
possession of the real and personal property of his 
testator, and to lease the same “from year to year,” 
and providing that the probate court shall deliver the 
real estate tothe heirs or devisees on their showing 
that the personalty is sufficient to pay debts, a lease 
for two years, by an executor, of the real estate of his 
decedent, which he has taken possession of and re- 





tained without objection from the heirs or devisees, 
though void as a lease for two years, is Valid as a lease 
from year to year.—GRADY V. WARRELL, Mich., 63 N. 
W. Rep. 204. 


78. LANDLORD AND TENANT—Lien for Rent.—Where a 
lease of an hotel contains astipulation for the pay- 
ment of rent monthly, and a stipulation for the pur- 
chase of the hotel furniture by the lessees at a fixed 
price,payable in installments, and also contains the fur- 
ther stipulation that ‘‘the articles so purchased shall 
be held by the party of the first part [the lessor] asa 
pledge and lien for the performance of the agreement,” 
and that the possession of the same shall not pass out 
of the lessor, the lessor has a lien upon such furniture 
for all the installments stipulated to be paid as the 
purchase price of the same, and also for all rent that 
may accrue under such lease, as against the lessees 
and all persons claiming such furniture under the 
lessees with actual notice of the lien.—EssHOM vV. 
WATERTOWN HOTEL Co., 8. Dak., 63 N. W. Rep. 229. 


79. LANDLORD AND TENANT—Assignment of Lease.— 
Where a lessee conveys his interest in part of the 
leased land for the term of his lease, it isan assign- 
ment pro tanto of the lease, and not a sublease.—AL- 
FORD V. JONES, Ky., 308. W. Rep. 1013. 

80. LIMITATION OF ACTIONS — Running of Statute— 
Trusts.—Where dividends were paid stockholders in a 
bank out of its capital stock, if the dividends consti- 
tute a trust fund in the hands of the stockholders for 
the benefit of creditors, it is a constructive trust, and 
the statute of limitations began torun against an ac- 
tion to recover such dividends from the date of pay 
ment.—HAYDEN v. THOMPSON, U. 8. C. C. (Neb.), 67 
Fed. Rep. 273. 


81. LIMITATIONS—Suspension by Injunction.—Where 
plaintiff obtained an injunction restraining sale under 
a trust deed, equity will not suspend the rurning of 
the statute for the time the injunction was in force, in 
favor of executors of the beneficiary in the deed who 
were not parties when the injunction was granted, 
and were in nowise prevented from bringing suit on 
the notes within the statutory period.—DAvIs Vv. AN- 
DREWS, Tex., 30S. W. Rep. 432. 


82. MANDAMUS—Contracts.—Under Act March 7, 1895, 
§ 5, providing that the State furnishing board shall im- 
mediately contract for the publication and annotation 
of the Codes, contracting with the lowest responsible 
bidders therefor, the board has discretionary power, 
and mandamus does not lie to compel it to award a con- 
tract to a bidder who, slthough the lowest, is, in its 
judgment, not responsible.—EavES Vv. RICKARDS, 
Mont., 40 Pac. Rep. 210. 

83. MARRIED WOMAN — Wife’s Separate Property— 
Conveyance—A wife may convey her separate prop 
perty, without her husband joining, where he is in- 
curably insane.—CLARK V. WICKER, Tex., 30 8. W. 
Rep. 1114. 

84. MARRIED WOMAN — Wife’s Separate Estate.—A 
restriction of the power of disposition by a woman of 
the corpus of an estate, in an instrument making the 
estate her separate property, restricts also her power 
of disposition of the income, in the absence of words 
in the instrument showing an intention to confer such 
power.—BANK OF SHELBY V. JAMES, Tenn., 30 8. W. 
Rep. 1038. 

85. MASTER AND SERVANT—Negligence of Surgeon.— 
Where a surgeon is selected to care for men hurt in the 
employment of a railroad company, the railroad com- 
pany are bound only to the exercise of reasonable care 
in the selection of a competent person fur the posi- 
tion, and are not liable for the negligence of the 
surgeon.—QUINN V. KANSAS CITY, M. & B. R. Co., Tenn., 
30S. W. Rep. 1036. . 

86. MASTER AND SERVANT — Defective Premises.—A 
complaint in an action to recover for injuries to an 
employee caused by failure to make safe the roof of 
defendant’s mine, which fails to allege defendant’s. 
knowledge, or plaintiff's want of knowledge, of the 
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condition of the roof, is bad on demurrer, though it 
alleges generally negligence on defendant’s part, and 
want of negligence on plaintiff's part.—-NEW KENTUCKY 
COAL Co. Vv. ALBAIN, Ind., 40 N. E. Rep. 702. 

87. MASTER AND SERVANT—Contributory Negligence. 
—When plaintiff's intestate was killed by the falling of 
a roof in defendant’s mine, where he was, during a 
temporary suspension of work, conversing with a fel- 
low-workman, the question of his contributory negli- 
gence was for the jury.—COLORADO COAL & IRON Co. Vv. 
LAMB, Colo., 40 Pac. Rep. 251. 


_ 88. MASTER AND SERVANT — Contributory Negligence. 
—Where a minor leaves his room, and goes to a place 
of conscious danger, where he was not called by the 
nature of his employment, he is guilty of contributory 
negligence barring recovery, for injuries received.— 
COLORADO COAL & IRON CoO. V. CARPITA, Colo., 40 Pac. 
Rep. 248. 

89. MECHANIC’s LIEN—Sufliciency of Notice.—A no- 
tice for a mechanic’s lien, reciting that ‘‘the ground on 
which the building was erected being at the time the 
property of H, who caused the said building to be 
erected by the said McL, her contractor and agent,” to 
whom the material was furnished, sufficiently shows 
the contractual relation existing between them.—WILL- 
AMETTE STEAM MILLS, LUMBERING & MANUFsCTURING 
Co. v. MCLEOD, Oreg., 40 Pac. Rep. 93. 

90. MINES AND MINING — Locations.—Where the jury 
found, from conflicting evidence, that no veins or lodes 
existed on the lands in controversy at the time of ap 
plication for placer patents, as claimed by defendants 
under a quartz location, the rights acquired by plaint- 
iff under such patent will not be disturbed.—BUTTE & 
B. MIn. Co. Vv. SLOAN, Mont., 40 Pac. Rep. 217. 

91. MORTGAGES—Redemption by Judgment Creditor. 
—The owner of ajudgment which has ceased to bea 
lien has noright, either in law or in equity, to redeem 
from sale a under a mortgage lien prior to his judgment. 
—LONG v. MELLETT, Iowa, 64 N. W. Rep. 190. 

92, MORTGAGES — After-acquired Property.—Code, § 
1931, providing that, where a deed purportsto convey a 
greater interest than the grantor had, any after-ac- 
quired interest of such grantor inures to the grantee’s 
benefit, does not apply wherc defendants, who owned 
an undivided four sevenths of atract of land, gave a 
mortgage to plaintiff's intestate, which was intended 
to cover only their interest, and so understood by the 
grantee, the consideration being for that interest alone, 
but, by mistake, the mortgage described the entire 
tract, and one of the mortgagors subsequently ac- 
quired the other three-sevenths thereof.—CooK Vv. 
PRINDLE, Iowa, 63 N. W. Rep. 187. 


93. MORTGAGE — Satisfaction—Tender.—In an action 
to compel the satisfaction of a mortgage, on the ground 
ofatender of the amount due anda refusal by the 
mortgagees to accept payment, where the complaint 
Shows that the tender was made one day before the 
note was due, ademurrer to the complaint should have 
been sustained.—BOWEN V. JULIUS, Ind., 40 N. E. Rep. 
700. 

94. MORTGAGE—Foreclosure—Redemption from Sale. 
—Act March 17, 1879, entitled ‘‘An act to regulate the 
sale of property under mortgages and deeds of trust,” 
and providing that the person authorized to make the 
sale shall apply toa justice of the peace for appoint- 
ment of appraisers, and for the manner in which the 
land shall be resold in case it fails to bring two-thirds 
of the appraised value, and also providing that the 
mortgagor may redeem within one year, does not ap- 
ply to sales under decree of court in an action to fore- 
close a mortgage, so as to entitle the mortgagor to re- 
deem within a year, where the decree does not grant 
him such right.—MaRTIN v. WaRD, Ark., 30S. W. Rep. 
1041. 

95. MUNICIPAL CORPORATION—Change of Grade—Dam- 
ages.—Under Code, § 469, which provides that when 
any city has established the grade of a street, and any 
person has made improvements thereon, and the city 





alters such grade tothe injury of such property, the 
city shall respond in damages, the owner of a house 
built on an established grade, which was subsequently 
changed by the city, can recover for any injury, though 
the final grade ison a line with the natural surface of 
the street.—RESSEGIUE V. CITY OF S10Ux CITY, Iowa, 
63 N. W. Rep. 184. 

96. MUNICIPAL CORPORATION—Dedication of Street.— 
The platting of streets and sale of lots thereby amounts 
to a mere offer of dedication, so far as the city is con- 
cerned; and, though the offer may not be withdrawn 
at pleasure, the city may, under certain circumstances, 
lose its right to accept it.—JOHN MouaT LUMBER CO. 
v. CITY OF DENVER, Colo., 40 Pac. Rep. 237. 

97. MUNICIPAL CORPORATION—Forfeiture of Charter. 
—A forfeiture of the charter of a municipal corpora- 
tion cannot be enforced or taken advantage of in any 
legal proceeding collaterally or incidentally. That 
forfeiture must be declared in a proper, direct way. 
The State only can enforce such forfeiture, as it alone 
has the right to waive or enforce it.—HOKNBROOK V. 
TOWN OF ELM GROVE, W. Va., 21S. E. Rep. 851. 


98. MUNICIPAL CORPORATION — Street Improvements 
—Validity of Assessment.—If the legislature has power 
to authorize the city to lay the whole cost of improv- 
ing streets on abutting property, that authority must 
be clearly given, and the mode strictly followed, or the 
assessment will be void.—CITY OF DALLAS V. ELLISON, 
Tex., 308. W. Rep. 1128. 

99. NEGLIGENCE IN RUNNING ELEVATOR.—One own- 
ing and directing a passenger elevator must exercise 
the highest degree of care and skill usually exercised 
by prudent persons in the same business.—KENTUCKY 
HOTEL Co. v. CamMP, Ky., 308. W. Rep. 1010. 

100. NEGOTIABLE INSTRUMENTS — Rights of Assignee. 
—The assignee of a note secured by a mortgage is not 
affected by the equities between the mortgagor and 
mortgagee.—NASHVILLE TRUST CO. V. SMYTHE, Tenn., 
298. W. Rep. 903. 

101. NEGOTIABLE INSTRUMENT — Promissory Note.— 
The fact that a promissory note is payable “on or be- 
fore” a day certain does not impair its negotiability. 
A recital in a promissory note that it is given ‘‘for the 
rent of the Rfarm, in W county, for the year 1893,” 
does not divest it of its negotiable character, though it 
was given before the expiration of the year.—BUCHANAN 
v. WREN, Tex., 30S. W. Rep. 1077. 

102. PARTITION — What may Maintain.—Partition can 
be maintained by atenant against a cotenant in pos- 
session, under a general denial of right, without a 
prior action at law for the trial of title.—CHAPMAN V. 
ALLEN, Wasbh., 40 Pac. Rep. 219. 

103. PARTNERSHIP CREDITS—Application to Personal 
Debts.—Where an insurance agent, who was indebted 
to his company, tookin a partner, and the partner- 
ship thereafter represented the company, and opened 
new books, and kept its business separate from that 
formerly done by the agent, payments made to the 
company during the existence of the partnership could 
not be applied tothe agent’s individual debt, as against 
his copartner.—HOFFMAN v. SMITH, Iowa, 63 N. W. 
Rep. 182. 

104. PARTNERSHIP — Liabilities of Partner.—Every 
partner is liable for the fraudulent representations of 
every other partner made inthe sale of partnership 
property asa means of effecting such sale.—BRUNDAGE 
Vv. MELLON, N. Dak., 63 N. W. Rep. 209. 

105. PARTNERSHIP—Notice of Withdrawal.—Evidence 
that before asaleto a firm oneof the partners had 
withdrawn, and his brother had taken his place, is in- 
sufficient to relieve the withdrawing partner from 
liability, where the name of the firm continued the 
same, and no notice was given of the withdrawal, 
though defendant alleged that notice was given to 
plaintiff's agent, which the latter denied.—KerRrR v. 
FRANKS, Ky., 308. W. Rep. 1012. 

106. PENSIONS—RIGHTS OF WIDOW AND CHILDREN.— 
Under Rev. St. U. S. (2d Ed. 1878) tit. 57, § 4718, provid- 
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ing that when a pensioner dies his widow, or, if there 
is no widow, his children under 16 years, shall be en- 
titled to the exclusive benefit of the peasion, does not 
entitle the children, during the life of the widow, to 
any interest in land and improvements paid for out of 
the pension money.—JONES V. PORTER, Tex., 308. W. 
Rep. 1119. 


107. PHYSICIAN — Claim against Estate — License.— 
Under Rev. St. 1894 § 7322, providing that no action 
shall lie in favor of any person for services as physician 
unless he shall have been legally licensed prior to the 
rendering of the services claimed for, it is necessary 
for plaintiff, in an action for medical services ren- 
dered, to prove that he was duly licensed in order to 
make out a prima facie case.—COOPER V. GRIFFIN, Ind., 
40 N. E. Rep. 710. 


108. PLEADING — Burden of Proof. — Where parties 
proceed to trial without an issue formed upon an af- 
firmative pleading, it will be assumed that an answer 
or reply was waived; and the trial will proceed as ifa 
general denial of such affirmative matter had been 
filed, thereby leaving the burden of proof upon the 
party pleading affirmatively.—_BROWER V. NELLIS, Ind., 
40 N. E. Rep. 707. 


109. PRINCIPAL AND SURETY — Application of Pay- 
ments.—A sheriff cannot, as against sureties on the 
bond of his deputy for a certain year, apply payments 
made to him by the deputy from tax collections for 
that year upon an existing indebtedness of the deputy 
arising fromthe deputy’s failure to pay over taxes 
collected in the preceding year, there having been no 
previous agreement for such application.—ELLIOTT Vv. 
ALLEN, Ky., 308. W. Rep. 986. 


110. PROHIBITION—Contempt Proceeding. — Where a 
resident creditor of a corporation which was in the 
hands of a receiver was cited to appear before the Cir- 
cuit Court to answer to a charge of contempt in gar- 
nishing, in another State, a claim due the corporation, 
a writ of prohibition will not issue merely upon the 
denial of his motion for a discharge, to prevent the 
court from proceeding in the matter of his alleged:con- 
tempt.—STA1TE V. SCARRITT, Mo., 30S. W. Rep. 1026. 

lll. PUBLIC LANDsS—State as Proprietor.—Where the 
State of South Carolina (which, as successor to the 
British crown, represent the source of title to all lands 
within its borders) claims lands as against private 
parties, she is not, like an individual, required to prove 
her title in the first instance, the presumption being 
that she is the proprietor until the contrary is shown; 
but if it is made to appear by the opposite party that 
the lands have been granted, either by the crown of 
Great Britain or by the State herself, this presumption 
is overcome, and the burden is then upon the State to 
prove her title.—CHISOLM v. CaINs, U. 8. C. C. (8S. 
Car.), 67 Fed. Rep. 285. 

112. RAILROAD COMPANY—Ejection from Train.—De- 
ceased, while in a helpless state of intoxication, was 
ejected from defendant’s train by defendant’s agents, 
who knew of his condition, at a point some distance 
from a station, where there were high banks and 
fences on both sides of the track, and was run over by 
another train, the fact that the latter train was soon 
due being known to the employees whoejected de- 
ceased: Held, that defendant was liable.—LOUISVLLE 
&N.R. Co. v. ELLIS’ ADM’x., Ky., 30 8. W. Rep. 979. 

118. RAILROAD COMPANIES — Building Causeways — 
Damages.—The measure of damages recoverable for 
failure to build the causeway required by Act 1849, § 12, 
to be built by a railroad company to enable a person 
through whose land its road passes to cross the tracks, 
is the inconvenience suffered by the landowner in the 
enjoyment of his premises —PORT V. HUNTINGDON & B. 
T. R. Co., Penn., 31 Atl. Rep. 950. 

14. Res JuDICATA.—A judgment rendered by a court 
of competent jurisdiction in a former suit between the 
same parties, and involving the same subject-matter, 
is conclusive.—CURRIE V. CHOWNING, Va., 21 8. W. 
Rep. 809. 





115. RES JuDICcCAaTA.—In an action for specific per- 
formance of a contract to sell lands, where the issue is 
whether defendant ratified the unauthorized act of his 
agentin making the contract, a judgment for the de- 
fendant ina former action between the same parties 
for damages caused by recording such contract and 
thus placing a cloud on the title, is not conclusive 
where, under the instructions in that action, the jury 
might have found for defendant either on the ground 
that plaintiff had ratified the contract, or that no dam- 
age had been sustained by placing it on record, and 
the verdict does not specify on which ground the jury 
acted, Authority toan agent to sell lands for $5,000, 
one half cash, does not authorize an agreement to sell 
for $5,000, $200 cash, $2,300 in three weeks, and the bal- 
ance on time.—DE SOLLAR V. HANSCOME, U.S. 8. C., 15 
8. C. Rep. 815. 


116. Res JoDICATA — Judgment on Default.—Plaintiff 
recovered a judgment, in a State court, against defend - 
ant, which was reversed on appeal, and a judgment by 
default afterwards entered by defendant, fur costs: 
Held, that such judgment was not a bar toa new ac- 
tion by plaintiff, forthe same cause, inthe Federal 
Court.—GABRIELSON V. WAYDELL, U.S. C.C. (N. Y.), 
67 Fed. Rep. 342. 


117. SALE—When Title Passes.—Where goods sold to 
be paid for on delivery by a secured note are delivered 
without obtaining the note, the title passes to the 
buyer.—ENGLAND V. FORBES, Dela., 31 Atl. Rep. 895. 


118. SALE OF PERSONALTY — Warranty.—An agent au- 
thorized to sellis authorized to meke a warranty.— 
ALPBA MILLS V. WATERTOWN STEAM ENGINE Co., N. 
Car., 218. E. Rep. 917. 

119. SLANDER OF TITLE — Parol Evidence.—In an ac- 
tion for slander of title, where it is alleged that de- 
fendant had, by misrepresenting plaintiff’s title to 
land, prevented a written contract for the sale of the 
land between plaintiff and I, from being carried out, 
the contents of the contract (the contract being col- 
lateral tothe gravamen of the charge, and material 
only as to the measure of damages) may be shown by 
parol.—CARDEN v. MCCONNELL, N. Y., 218. E. Rep. 923. 

120. STATUTES—Retroactive Effect.—Statutes will not 
be given retroactive effect unless such intent upon the 
part of the legislature is very clearly expressed.— 
AMERICAN INv. CO. OF EMMETSBURG, IOWA, V. THAYER, 
8. Dak., 683N. W. Rep. 233. 

121. STATUTES — Retrospective Effect.—Statutes and 
constitutions are not retrospective, unless the words 
employed show a clear intention to that effect.—LONG 
v. CITY OF LOUISVILLE, Ky., 308. W. Rep. 987. 

122. TAXATION OF BANKS — Real Estate.—Act May 17, 
1886, art. 2, § 1,imposes a tax on stock, undivided 
profits, surplus, etc., belonging to banks, to ‘‘be in full 


“of all tax,—State, county and municipal ;” and section 


7 provides that nothing in the act shall be construed as 
exempting from taxation, “for county and tpunicipal 
purposes,” any real estate or building used and owned 
by said banks in conducting their business: Held to 
authorize the. taxation for municipal purposes of a 
building so owned and used.—LOUISVILLE TRUST CO. 
v. CITY OF LOUISVILLE, Ky., 308. W. Rep. 991. 

123. TAXATION — Assessment.—Under a city charter 
providing that no tax assessment shall be held invalid 
for matters not affecting the merits, a certificate af- 
fixed to an assessment roll reciting thatthe property 
had not been estimated “at the price it would sell for 
at a forced sale” instead of ‘‘at a forced auction sale” 
as provided by the charter, is notinvalid when the 
variance was not designed as an evasion to enable the 
assessing officers to list the property at a lower valua- 
tion thanthe law required.—BLUE IRON. MIN. Co. Vv. 
CITY OF NEGAUNEE, Mich., 63 N. W. Rep. 202. 

124. TELEGRAPH COMPANY—Mental Anguish.—A tele- 
graph company is not liable for mental anguish of a 
person to whom money was sent by telegraph, caused 
by its failure to deliver such money.—DE VOEGLER V. 
WESTERN UNION TEL. Co., Tex., 308. W. Rep. 118. 





48 CENTRAL LAW JOURNAL. 


No. 2 








125. TELEGRAPH COMPANIES — Mental Anguish.—A 
telegraph company, for delay in delivering money sent 
by telegraph, isnot liable for fear, grief, or other 
mental anguish of the sender.—RICKETTS V. WESTERN 
UNION TEL. Co., Tex., 308. W. Rep. 1107. 

126. TENANCY IN COMMON.—Testator devised all his 
land to his widow for life, and the remainder to his 
nephew, with a provision that, if a former slave re- 
mained with his wife and nephew until the death of 
his wife, he should have fifty acres of land. Testator, 
before his death, settled the slave on 50 acres, where 
be remained until after the death of the widow: Held, 
that he was a tenant in common with the nephew, and 
entitled to hold possession of the 50 acres, and the 
profits thereof until partition was had.—WRIGHT Vv. 
HARRIS, N. Car., 218. E. Rep. 914. 

127. TRESPASs—Description of Premises.—In the ac- 
tion of trespass to realty, oran action onthe case in 
lieu thereof under the statute, the place where the acts 
complained of were done is material and traversable, 
and the allegations thereof must in some way, either 
by the name of the land or close, by some or all of its 
abuttals, by naming a particular locality, orin some 
other way, designate or describe such locus in quo with 
a reasonable degree of definiteness; otherwise the 
declaration will be bad on demurrer.—MCDODRILL Vv. 
PARDEE & CURTIN LUMBER CO., W. Va., 21 8S. W. Rep. 
878. 

128. TRIAL—Right to Jury Trial.—In an action to fore- 
close a mechanic’s lien, when defendant sets up a 
counterclaim growing out of the same transaction, the 
whole controversy is drawn into equity, and defend- 
ant is not entitled to a trial by jury.—REICHERT Vv. 
KRASS, Ind., 40 N. E. Rep. 706. 

129. TRIAL—Sufticiency of Evidence.—An instruction 
in a civil action requiring an issue to be proved to the 
satisfaction of the jury imposes a burden of proof 
greater than the law requires.—MISSOURI, K. & T. Ry. 
Co. OF TEXAS V. Kemp, Tex., 30S. W. Rep. 1117. 

130. VENDOR AND PURCHASER—Deed.—An agreement 
for the purchase of a right of way provided that upon 
payment of the price the owner should give a deed to 
the railroad company, and also that the company 
should construct and maintain a crossing over the 
right of way: Held, that the owner had a right to in- 
corporate into his deed to the company a covenant 
that the grantee should maintain a crossing for the 
grantor, his heirs and assigns.—HALLV. CLEARFIELD & 
M. Ry. Co., Penn., 31 Ati. Rep. 940. 

131. VENDOR AND VENDEE — Sale of Land—Bond.—A 
complaint which states that at the time of the sale of 
land a judgment and decree of foreclosure fora me- 
chanic’s lien stood against it, on which an appeal had 
been taken, and that the vendor gave bond to the ven- 


dee to hold him harmless from any lien against the, 


property growing out of said judgment, sets forth a 
sufficient consideration for the bond.—FRANK V. JEN- 
KINS, Wash., 40 Pac. Rep. 220. 

132. VENDOR AND VENDEE — Sale of Land—Action for 
Price.—A superior title in the vendee, or a subsequent 
acquisition of it by him, does not inure to the benefit 
ofthe vendor, or give him a right to recover the pur- 
chase price.—AMERICAN ASS8’N V. SHORT, Ky., 308. W. 
Rep. 978. 


133. VENDOR’s LIEN — Enforcement.—Where the 
payees of a note secured by the vendor’s lien, to in- 
duce a third person to buy the land and sign the notes, 
agreed in writing to make the payments easy, and give 
time, and one of them, by a second writing, agreed to 
give 10 years if interest were paid, an action to fore- 
close the lien, brought by an assignee of the notes with 
notice, cannot be brought until after 10 years, under 
Civ. Code, § 694, subsec. 3, prohibiting the sale of land 
until the debt secured is due.—TOWERY V. MEEKS, Ky., 
30S. W. Rep. 1014. 


134. WATER COURSE — Diversion by Riparian Owner. 
—An owner of land has a right to change the channel, 
and divert the water ina stream fiowing through his 





land, providing that he returns the water to the orig- 
inal channel before it reaches the land of the propri- 
etor below; and when an owner, forthe purpose of 
straightening a stream, cuts a ditch through his land, 
and over and along the highway, with the acquiescence 
and common consent of all, and turns the water of the 
stream therein, it will be governed by the same rules 
in the matter of interference and obstruction, asa 
natural water course.—MISSOURI Pac. Ry. Co. v. KEYs, 
Kan., 40 Pac. Rep. 275. 


135. WATERS—Dumages—Pleading.—There cannot be 
an issue, where there is a plea of new matter, conclud- 
ing with a verification, without a replication.—HENRY 
Vv. OHIO RIVER R. Co., W. Va., 21S. W. Rep. 863. 


136. WATERS — Floatable Stream. — Floatable rivers 
are navigable highways, in which the public has an 
easement paramount to the rights of riparian owners; 
and, in order to establish such easement, it is unnec- 
essary to show that the river is susceptible of use con- 
tinuously during the whole year, but it is sufficient if 
it appears that business men may calculate that, with 
tolerable regularity as to seasons, the water will rise 
and remain at such height as will enable them to make 
it profitable as a highway for transporting logs to 
mills or markets lower down. — COMMISSIONERS OF 
BURKE COUNTY V. CATAWBA LUMBER CO., N. Car., 218. 
E. Rep. 941. 


137. WILL—Vesting of Estate.—Testator devised part 
of his real estate to his wife for life, and, ‘‘at the death 
of my wife, I direct that the remaining portion of my 
estate shall be equally divided among” E, H, and §, “or 
their heirs, respectively, upon which final division” E 
and § shall account to H “for one-third of the real 
estate” previously devised to them. E died after the 
testator, and before the wife: Held that E’s estate 
vested at the testator’s death; the words ‘‘or their 
heirs” being the same as ‘‘and their heirs,” although 
the word “and” had been employed in a previous 
clause in this connection.—CREWS’ ADM’R V. HATCHER, 
Va., 21S. W. Rep. 811. 

138. WILL CONTEST — Procedure. — While the appro- 
priate remedy for the contest of a will is now by civil 
action, the rules of pleading and procedure under the 
Code, when inconsistent with special statutory pro- 
visions relating to such contests, are inapplicable, and 
the action must be conducted in conformity with such 
special provisions.—DEW V. REID, Ohio, 40 N. E. Rep. 
718. 

139. WILL — Construction of Devise. — An estate for 
life, coupled with the absolute power of alienation, 
either express or implied, comprehends everything 
and the devisee takes the fee.—FARISH V. WAYMAN, 
Va., 218. W. Rep. 810. 


140. WILL — Mistake in Description of Property.—A 
testator who owned a tract of 180 acres of land devised 
40 acres of it to his daughter, by a proper description, | 
100 acres to one of his sons, and 40 acres to another. 
The 100 acres were described so as to include 10 acres 
the testator did not own, 60 acres he did own, and 30 
acres included in the 60. The 40 acre devise to the 
other son was described in the will as being a tract the 
testator did not own: Held, that the description of 
these devises might be rejected, leaving them devises 
merely of 100 and 40 acres, respectively, and passing to 
each son an undivided one-half interest in the 80 acres 
owned by the testator, and not described in the will. 
—WHITCOMB V. RODMAN, Ill., 40 N. E. Rep. 553. 

141. WILLS—Nature of Estate—Rule in Shelley’s Case. 
—Testator directed certain landto be rented by the 
executor during the minority of his son, and that when 
the son became of age it should be sold by his executor, 
and the income of $600 of the proceeds should be paid 
to his daughter annually during her life, ‘‘and at her 
death the principal sum to her heir or heirs, in equal 
proportion:” Held, that the daughter was entitled 
only tothe income of the $600 after the sale of the 
property, and not to the principal sum.—GRoss V. 
SHEELER, Del., 31 Atl. Rep. 812. 





